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NOMINATIONS OF JOHN DANIEL TINDER, OF
INDIANA, NOMINEE TO BE U.S. CIRCUIT
JUDGE FOR THE SEVENTH CIRCUIT; AND
ROBERT M. DOW, JR., NOMINEE TO BE U.S.
DISTRICT JUDGE FOR THE NORTHERN DIS-
TRICT OF ILLINOIS

TUESDAY, SEPTEMBER 25, 2007

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC

The Committee met, pursuant to notice, at 3:28 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Richard J. Durbin,
presiding.

OPENING STATEMENT OF HON. RICHARD J. DURBIN, A U.S.
SENATOR FROM THE STATE OF ILLINOIS

Senator DURBIN. Good afternoon. This meeting of the Senate Ju-
diciary Committee will come to order.

It is my pleasure to chair this hearing featuring two distin-
guished nominees. I am proud that one of the nominees comes from
my home State of Illinois, Robert Dow of Joliet, who has been nom-
inated to fill a seat on the U.S. District Court in the Northern Dis-
trict of Illinois.

In addition, nominee John Tinder, already a district court judge
in Indiana, has been nominated to fill a seat on the U.S. Court of
Appeals for the Seventh Circuit, which includes Illinois.

As is the custom of the committee, we will have separate panels
for each of the nominees because one is a circuit court nominee, the
other, district court.

Our first panel, when we start that round, will feature the circuit
nominee, Judge Tinder. The second will feature our district court
nominee, Robert Dow. I want to thank Judiciary Committee Pat
Leahy for giving these nominees swift consideration.

Both nominees have the support of their home State Senators
and have excellent reputations. I am happy to have the Senators
from Indiana to introduce Judge Tinder. At this point I would like
to call on my colleague and friend, Senator Lugar.

o))

VerDate Nov 24 2008  12:13 Apr 02, 2009 Jkt 047206 PO 00000 Frm 00009 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\47206.TXT SJUD1 PsN: CMORC



2

PRESENTATION OF JOHN DANIEL TINDER, NOMINEE TO BE
CIRCUIT JUDGE FOR THE SEVENTH CIRCUIT BY HON. RICH-
ARD G. LUGAR, A U.S. SENATOR FROM THE STATE OF INDI-
ANA

Senator LUGAR. Well, thank you very much, Mr. Chairman. It’s
a tremendous pleasure to be here today to introduce an out-
standing Circuit Court nominee for the Seventh Circuit, Judge
John Daniel Tinder.

I would, first, like to thank the presiding Chairman for having
this hearing, and the Judiciary Committee, Pat Leahy, and Rank-
ing Member Arlen Specter, for moving so quickly on this important
nomination.

I am pleased that Judge Tinder is joined here today by his wife,
Jan Carroll, who is an accomplished attorney in her own right as
partner with Barnes & Thornburg in Indianapolis. In addition,
John is joined by two of his sisters, Mary Ann Wager and Susan
White.

Last year, Circuit Judge Dan Manion informed me of his decision
to assume senior status after a distinguished career of public serv-
ice. Given this upcoming vacancy and the need for continued strong
leadership, I was pleased to join with my colleague, Evan Bayh, in
commending John Tinder to President Bush.

His selection was the product of a bipartisan process and reflec-
tive of the importance of finding highly qualified Federal judges to
carry forward the traditions, fair principles and collegial leader-
ship.

As the founders observed when our Constitution was drafted, few
persons “will have sufficient skill in the laws to qualify them for
the station of judges” and “the number must be still smaller of
those who unite the requisite integrity with the requisite knowl-
edge.”

Judge Tinder embodies the rare combination the framers envi-
sioned. I have known John for many years. I have always been im-
pressed with his high energy, resolute integrity, and remarkable
dedication to public service.

John graduated with honors from Indiana University while earn-
ing his bachelor’s degree, and later graduated from Indiana Univer-
sity School of Law in Bloomington. He served in a variety of critical
legal roles early in his career, which helped to shape his strong liti-
gation background and experience.

Among many legal positions, he has served as Assistant U.S. At-
torney, a public defender, chief trial deputy in the County Prosecu-
tor’s office, and as a partner in private practice. Given his broad
experience and great abilities, John was a natural selection to
serve as U.S. Attorney for the Southern District.

After 3 years of active and distinguished service, John was then
tapped again by President Reagan to serve as U.S. District Court
Judge for Southern Indiana, where he has served since 1987. In 20
years on the bench, he has presided over more than 200 jury trials
in this district. His decisions are well known to be clear, well-rea-
soned, and thorough, while applying appropriate precedents to the
facts in each case. He is fully aware of the importance of appellate
court decisions and their impact on the trial courts.
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Throughout John’s career, his reputation for personal courtesy,
fairness, decency, and integrity was equally well earned and wide-
spread among colleagues and opposing counsel alike, and on both
sides of the political aisle. The Senate has already unanimously
confirmed him twice, and it is not surprising that news of his Cir-
cuit Court nomination has been well received by stakeholders in
the legal community and the public. I am also pleased with John’s
experience and professionalism, recognized by the American Bar
Association, which bestowed their highest rating of “Well Quali-
fied” for his nomination.

I would like, again, to thank the Chairman for this opportunity
for Evan and for me to present John Tinder to this committee. I
believe he will demonstrate remarkable leadership and will appro-
priately uphold and defend our laws under the Constitution.

I thank the Chair.

Senator DURBIN. Thank you very much, Senator Lugar.

Senator Bayh?

PRESENTATION OF JOHN DANIEL TINDER, NOMINEE TO BE
CIRCUIT JUDGE FOR THE SEVENTH CIRCUIT BY HON. EVAN
BAYH, A U.S. SENATOR FROM THE STATE OF INDIANA

Senator BAYH. Thank you, Mr. Chairman. I would like to asso-
ciate myself with the very appropriate and thoughtful comments of
my friend and colleague, Senator Lugar. I won’t take the time to
re-cover all of that ground; I don’t think, in this case, it is nec-
essary. But I would like to make three points.

First, Dick, I'd like to thank you for your courtesy. Mr. Chair-
man, you should know that Senator Lugar reached out to me,
sought my counsel and advice about this nomination. He did not
have to, as you know, but he did. Perhaps it is the Hoosier way,
trying to work things together, but I wish it was more of the Sen-
ate way as well. So, I want to thank him for that courtesy. It’s al-
ways a pleasure working with Dick Lugar.

Secondly, in this case it was an easy decision, Mr. Chairman. I
have known John Tinder and his wife Jan, who is with us today,
for more than 20 years, professionally and socially. My wife Susan
and Jan used to practice law together some time ago. I have seen
John have an exemplary career, first as a prosecutor. John, I can’t
believe you were all of 34 years when President Reagan selected
you for that position. Of course, then some people were surprised
I was 33 when I was elected Governor. Maybe that is a Hoosier
trait as well.

He has gone on to be an outstanding, not only individual attor-
ney in private practice, but on the Federal bench, as Senator Lugar
was saying. He is the embodiment of good judicial temperament,
intellect, and even-handedness.

He has been praised from both sides of the political spectrum for
his service in the Southern District of Indiana, and I am confident
will receive those kinds of reviews as well on the Seventh Circuit.
So, he enjoys my wholehearted support, Mr. Chairman.

Finally, just let me say that if we had more nominees like John
Tinder we’d have less fighting around this place. He’s a good judge.
He’s a good lawyer. He’s thoughtful. He’s nonpartisan. I hope that,
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going forward, perhaps others of a similar mold will come before
us so that we can do our duty with a minimum of acrimony.

Having said all that, I give my highest endorsement and strong
support to this nominee.

Senator DURBIN. Thank you very much, Senator Bayh, Senator
Lugar, as well. Thank you for joining us today.

We will proceed now with asking some questions of Judge Tin-
der, and your kind words of support will be an official part of the
record. Thank you.

While the staff is changing the name plates on the table, I am
going to offer into the record a statement by the Chairman of the
Senate Judiciary Committee, Senator Pat Leahy. It is customary to
ask unanimous consent, but since I'm the only one here, I do give
consent to put this statement into the record.

[The prepared statement of Chairman Leahy appears as a sub-
mission for the record.]

Senator DURBIN. As I mentioned earlier, Judge Tinder will be be-
fore the panel for questions, then Mr. Dow will be called. Please,
if you will step forward. Raise your right hand.

[Whereupon, the witness was duly sworn.]

Senator DURBIN. Thank you.

So at this point I would like to invite you, Judge Tinder, to give
any opening remarks or introduction of your family and guests.

STATEMENT OF JOHN DANIEL TINDER, NOMINEE TO BE U.S.
CIRCUIT JUDGE FOR THE SEVENTH CIRCUIT

Judge TINDER. Thank you, Mr. Chairman. I would like to express
my gratitude to you, Senator Leahy, and the other members of the
Judiciary Committee for the prompt attention to this nomination,
and of course my deep gratitude to my home State Senators for
that wonderful introduction.

My family has already been introduced. I do have a bit of a
cheering gallery back there, the names of whom are too many to
mention. But thank you for that opportunity.

Senator DURBIN. Thank you.

Judge Tinder, congratulations on your nomination. The court of
appeals is the court of last resort for the vast majority of Ameri-
cans. The U.S. Supreme Court takes about 70 cases a year, so the
Circuit Courts usually have the final word on most questions.

I have a special interest in this circuit, because Illinois is in the
Seventh Circuit, along with Indiana and Wisconsin, and your rul-
ings will have a direct impact on me and the people I represent.

One of my constituents, and a colleague of yours, Chief Judge
Michael McCuskey in Urbana, Illinois, called my office yesterday to
praise your nomination. Chief Judge Jim Holderman in Chicago
also called to say that he thought you were an excellent choice, and
I respect both those men very much.

According to a recent article in the Indianapolis Star newspaper,
the former head of the Indiana Civil Liberties Union said that he
never doubted he would receive a fair hearing in your courtroom,
even though there were times when he disagreed with the rulings.
Senators Bayh and Lugar support your nomination, to show the bi-
partisan support you bring. It is refreshing to see a circuit court
nominee before us that has this consensus support.
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I do have a few questions for you, and you’ll be happy to know
that there are only a few. But let me ask you this. I guess one of
the things I recall from my practice, though it’s been a few years
ago, is this issue of judicial temperament. These are lifetime ap-
pointments.

It appears that in some cases, judges believe this is a license to
be who they really want to be because there is no one to answer
to at this point. Clearly, you have good comments from attorneys
who have appeared before you, but I'd appreciate it if you'd start
off by addressing this issue of judicial temperament.

Judge TINDER. Well, it’s certainly critical that a judge be cour-
teous to the lawyers, to the litigants, and to the witnesses as well.
A courtroom should be a place where people are comfortable to
present their cases. I keep in mind things I was raised with. When
I told my mother about this nomination, she made a comment to
me. She said, “Well, John, that’s fine, but don’t get the big head.”

[Laughter.]

That’s kind of the Irish way of saying—

Senator DURBIN. It also sounds like midwestern advice that we
all grew up with.

Judge TINDER. Yes. Thank you. And it is a reminder to me that,
whatever court I serve on, I have a duty as the person presiding
in that court to be courteous, to listen, and to allow people to make
their presentations. Of course, time limits have to be set and cases
need to be moved along, but it’s very important that the judge give
a presentation that is open to those who litigate.

Senator DURBIN. Also, in addition to a judge that doesn’t get too
full of himself or herself, attorneys and clients in a courtroom want
to feel like they have a fighting chance that the judge is going to
be fair.

In the paperwork you submitted, you were asked to list all the
cases in which you were reversed by the Seventh Circuit. The list
indicates you were reversed in nine cases where you had ruled
against a worker or employee, eight cases where you had ruled
against a prison inmate, and several other cases where you ruled
against a criminal defendant. It does not appear that you were
overruled in any case in which you ruled in favor of a worker,
criminal defendant, or prison inmate.

Does this record suggest any tendency in your rulings, in ref-
erence to workers, prison inmates, and criminal defendants?

Judge TINDER. I would hope it doesn’t. Over the course of 20
years I have handled in excess of 11,000 civil cases and over 1,000
criminal cases. The reversals are few. The affirmations of many
cases are not so significant. I try to look at each case on its own
merits. I don’t go into any case with a predisposition about how it
should come out.

I think the law and the facts that are involved in that case are
the controlling factors. I have a record of having represented crimi-
nal defendants as a public defender, and also in private practice,
and having represented workers and individuals in lawsuits as
well. I would hope that any litigant would feel that their case
would get a fair day in front of me.

Senator DURBIN. You've already started a response to the second
question I have, and maybe you could elaborate a little bit on it.
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I often think, what would a poor person think standing before
this judge, a person who is disadvantaged, dispossessed, really
doesn’t have the best lawyer in town? What is it in your life experi-
ence that might give this client/defendant some hope that they
would be treated fairly? What have you been through that you can
reflect on when you see that person and his or her interest before
you?

Judge TINDER. Well, if that person is aware of the employment
history I have, they’ll know that I worked on behalf of criminal de-
fendants accused—indigent defendants accused of crimes. I've been
in the jail cells talking to them, waiting for the juries. I've been in
their homes investigating their cases and talking with their fami-
lies, trying to explain the legal system to them.

I have worked in Boys Club mentoring young, disadvantaged
gentlemen who needed some guidance. Got them through school,
got them into employment. I have listened to witnesses who come
from all backgrounds as a judge and tried to impose fair rulings.
So I have been there and that should give them some comfort.

Senator DURBIN. Today is the 50th anniversary of the Little Rock
Nine, the nine students who integrated Little Rock Central High
School, thanks to the executive leadership of President Eisenhower
and some extraordinary legal work by people like Thurgood Mar-
shall, and the U.S. Army.

I think it’s fair for us to reflect at this moment on the issue of
race, which still haunts our country in many ways, even in the
courtrooms, and to really ask your thoughts, or at least raise some
questions about your thoughts, on some aspects of it.

I want to really kind of focus on one case, which I hope you can
explain for the record. This is the case of Wright v. Efficient Light-
ing Systems. In this case, a former African-American employee
brought a race discrimination suit against his employer. This em-
ployer had fired him for allegedly leaving a job site early one day.
You granted summary judgment for the employer and dismissed
the employee’s case.

On appeal, the Seventh Circuit reversed your decision. They
found that the supervisor failed to fire white employees who also
left work early the same day as the black employee did.

The Seventh Circuit said, “Such disparate treatment of similarly
situated white employees reinforces the suspicion that the employ-
er’s termination decision was not simply and therefore innocently
irrational, but rather the product of racial discrimina-
tion. . . .Summary judgment for Efficient on Wright’s discrimina-
tory discharge claim was therefore inappropriate.”

Given the evidence of a double standard in this case, the black
employee fired, the white employees not fired, why did you believe
the black employee wasn’t entitled to a trial?

Judge TINDER. My impression at the time I reviewed the case on
the summary judgment motions was that the factual support for
the disparate treatment wasn’t sufficient, and I was incorrect. The
Seventh Circuit reversed my decision, and it was a correct reversal.
On remand, the case was resolved by settlement. I made a mistake
in evaluating whether the evidence was sufficient that had been
submitted by counsel for the plaintiff.
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Senator DURBIN. I often ask judicial nominees at every level to
reflect on the fact of justice in light of the issue of race in America.
We were reminded, as late as last week in Louisiana, that it is still
a very sensitive topic among African-Americans, and many others.
I would like to give you a chance to speak your mind and heart
about that issue now into the record.

Judge TINDER. Well, it is important that courts be available to
people from all races, all backgrounds, all nationalities, and that
they feel that they have an opportunity in those courts to make
their case when they’ve been wronged. As a judge, I try to evaluate
each case on its own merits. I would like to be right in each in-
stance; in that instance you pointed out, I missed that determina-
tion.

But I hope you see, over the course of 20 years, that there
weren’t repeated mistakes. I would hope that I would present to
any litigant a feeling that they had the opportunity that any dis-
criminatory action that has a legal remedy would be fairly tried in
my court.

Senator DURBIN. I have a question, too, about one of your affili-
ations. I have asked this of many nominees, so you have probably
been prepped: Durbin’s bound to ask you about the Federalist Soci-
ety. It seems to be the secret handshake here on the way to the
Federal bench for many nominees.

When I asked all sorts of different people who have been in the
Federalist Society what it is, and what do you do when you close
the doors, I never quite get to the bottom of it. I'm not quite sure.
So I'd like to ask, you were identified as on the informal Board of
Advisers of the Indianapolis Lawyers’ Chapter of the Federalist So-
ciety for 7 or 8 years. What was that organization all about?

Judge TINDER. It’s about as informal a board as could exist. I
was called by a friend who asked me to serve on that board, along
with the mayor of our city, Steve Goldsmith, and the chief justice
of the Indiana Supreme Court, Randall Shepherd, and I believe
Senator Lugar, on an informal advisory board. We never met. I re-
ceived mailings routinely about speeches that were being held, de-
bates, things of that nature, but I was never called to any sort of
service on that board.

Over the years, I guess in the mid-1980s, I attended a Federalist
function, some sort of speech or debate here in Washington. At one
time I was visiting when I was with the Department of Justice, and
then I attended a program in Bloomington. I've attended American
Constitutional Society programs in Bloomington as well. But I do
not have membership in the Federalist Society.

Senator DURBIN. You must be a busy man, but you decided to
make this part of your professional life. What was it that brought
you to this membership?

Judge TINDER. I never became a member. I was on that informal
board that did not meet. I was requested by a friend to do it.

Senator DURBIN. It continues to be a riddle wrapped in an enig-
ma.

[Laughter.]

Someday I'm going to get to the bottom of this.
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Let me leave the remaining moments for you to make any closing
remarks you’d like to make for the record about this new position
that you’re seeking.

Judge TINDER. Well, again, I express my appreciation for the
prompt attention to it, and I hope that my record of 20 years on
the court and dozen years prior to that in various forms of public
service would serve me well, if the nomination is confirmed. Thank
you.

[The biographical information follows.]
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UNITED STATES SENATE =
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES

PUBLIC

. Name: Full name (include any former names used).
John Daniel Tinder

. Position: State the positibh for which you have been nominated.

United States Circuit Judge for the Seventh Circuit

. Address: List current office address. If city and state of residence differs from your

place of employment, please list the city and state where you currently reside.

- Room 304, Birch Bayh Federal Building and United States Courthouse ‘

46 East Ohio Street, Indianapolis, Indiana 46204

. Blrthplac State yeat and place of birth.

1950; Indianapolis, Indiana

. Marital Status: (include name of spouse, and names of spouse pre-marriage, if

different). List spouse’s occupation, employer’s name and business address(es). Please,
also mdlcate the number of dependent chlldren

Jan Marie Carroll
Partner, Bames & Thornburg LLP
11 South Meridian Street, Indlanapolls, Indlana 46204

YWe have no children.

5. Education: List in reverse chronological order, listing most recent first, each college,

law school, or any other institution of higher education attended and indicate for each the

dates of attendance, whether a degree was received, and the date each degree was
received.

lhdiaqa University School of Law-Indianaﬁolis, 1975, no degree
Indiana University School of Law-Bloomington, 1972 ~ 1975; J. D., 1975

Indiana University School of Business-Bloomington, 1968 - 1972; B.S., 1972
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7. Employment Record: List in reverse chronological order, listing most recent first, all
governmental agencies, business or professional corporations, companies, firms, or other
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with
which you have been affiliated as an officer, director, partner, proprietor, or employee
since graduation from college, whether or not you received payment for your services.
Inchide the name and address of the employer and job txtle or job description where

appropnate

09/1987 to Present

05/1984 to 09/1987

01/1980 to 12/1988

05/1982 to 05/1984

08/1977 to 05/1982
- 01/1979 to 01/1983

08/1977 to 12/1978

12:13 Apr 02, 2009 Jkt 047206 PO 00000 Frm 00018 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\47206.TXT SJUD1 PsN: CMORC

United States District Judge

Southern District of Indiana

Birch Bayh Federal Building and United States Courthouse
46 East Ohio Street, Room 304

Indianapolis, Indiana 46204

United States Attorney

Southem District of Indiana o
United States Department of Justice
10 West Market Street, Suite 2100
Indianapolis, Indiana 46204

Adjunct Professor
. Indiana University School of Law-Indlanapohs
530 West New York Street

" Indianapolis, Indiana 46202

Associate

Harrison and Moberly, Attorneys at Law
Market Tower, Suite 700

10 West Market Street

Indianapolis, Indiana 46204

“Partner
Tinder & deer Attorneys at Law -
808 First Federal Building
Indianapolis, Indiana 46204

Deputy Prosecutor (Chief Trial Deputy)
Marion County Prosecutor’s Office
251 East Ohio Street

. Indianapolis, Indiana 46204

Public Defender
Marion County Superior Court, Criminal Division, Room
Number 3
City-County Building, Room 242
" Indianapolis, Indiana 46204
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08/1975 t0 09/1977  Assistant United States Attorney
' Southern District of Indiana
United States Department of Justice
10 West Market Street
Indianapolis, Indiana 46204

04/1975 to 08/1975  Associate
Tinder & O’Donnell, Attorneys at Law -
808 First Federal Building
Indianapolis, Indiana 46204

10/1974 to 05/1975 Bail Commissioner
Marion County Bail Project
908 LaRosa Building
Indianapolis, Indiana 46204

05/1974 t0 09/1974 Law Clerk
: Office of the United States Attorney
Southern District of Indiana
United States Department of Justice
10 West Market Street
Indianapolis, Indiana 46204

05/1973 to 05/1974 Law Clerk
Applegate and Pratt, Attorneys at Law

520 North Walnut Street
Bloomington, Indiana 47402

8. Mﬂlm Servlge and Draff Status: Identlfy any service in the U.S. Military, including
dates of service, branch of service, rank or rate, serial number (if different from social
security number) and type of discharge received.

1 have not served in the mﬂitary. '

9. Honogg' and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society membershlps, military awards, and any other
speclal recognition for outstanding service or achlevement
Hoosier Scholar and Dean s List (1968-1972) .

Business School Honors Program
Beta Gamma Sigma (national business honorary fraternity) (1971)

Bachelor of Scieﬁcé in Business awarded w1th honors (1972)
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.Academy of Law Alumni Fellows, Indiana University School of Law-Bloommgton
2007)

Fred B. McCashland Outstandmg Alumnus Award Brebeuf Jesuit Prepa.ratory School
(2005)

‘Volunteer of the Year, Wheeler Boys and Girls Club, Indianapolis (1988)

Upon leaving the United States Attorney’s Office in 1977 and 1987 and the Marion
County Prosecutor’s Office in 1983, I was awarded certificates of merit and tribute
plaques by those offices and the various federal, state, and local law enforcement
agencies served by them,

10. Bar Associations: List all bar associations or legal or Judlclal-related committees, -
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you bave held in such groups. ’
Federal Judges'Associaﬁon, 1987 to present

 National Association of Former United States Attorneys, 1987 to present
-Federal Bar Association, Indianapolis Chapter, 1984 to present
' Seventh Circuit Bar Association, 1978 to present

Indiana State Bar Association, ‘1975 to 1992 and 2006 to present

. Indianapolis Bar Association, 1975 to present, cusrently I serve as a Vice President and
was a member-of the Pro Bono Standing Committee from 2002 to 2004

Sagamore American Inn of Court, 20b4 to present

St. Thomas More Society, Indianapolis Chapter, 1975 to present
'Lawyers Club of Indianapolis, 1986-1987

American Bar Association, 1975-1994

Indiana Supreme Court: Coinmittge on Character and Fitness, 1982-1987
Iﬂdiana Supreme Court CoMﬁcc on Rules of Evidence, 1992-1993

Indiana Univetsity School of Law-Bloomington Board of Visitors, 1985-1996 (Chair
1994); Dean Search Committees, 1990 and 2003
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United States Attorney General’s Advisory Committee of United States Attorneys, 1985-
1987 (z_md related committees and subcommittees) (Vice Chairman, 1986-87)

Judicial Conference of the United States Committee on Automation and Technology,
1994-1997; Committee on Court and Judicial Security 1990-1992

Administrative Office of the U.S. Courts Courtroom, Chambers and Libraries
Automation Umbrella Group (Chairman) 1992-1994

Indiana Trial Lawyers Association, 1977-1982 (dates approxnnate)

11. Bar and Court Admilsion

-a. List t.he date(s) you were admitted to the bar of any state and any lapses in
' membership. Please explain the reason for any lapse in membership.

 Indiana Supreme Coutt, April 29, 1975
There have been no lapses in membership.

b. List all courts in which you have been admitted to practice, including dates of
" admission and any lapses in membership. Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that requlre
special admission to. practlce

Indiana Supreme Court, April 29, 1975

United States Court of Appeals for the Seventh Circuit, September 197 5
United States District Court, Southern District of Indiana, April 29, 1975
United States District Court, Northem District of Texas, January 1980
Supreme Court of the United States, June 26, 1978

‘These memberships are all continuous to the date of this response.
12, MemberShlps: .

a. List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other thanthose listed in response to Questions 10 or 11 to which
you belong, or to which you have belonged, or in which you have significantly
participated, since graduation from law school. Provide dates of membership or
participation, and indicate any office you held. Include clubs, working groups,
advisory or editorial boards, panels, committees, conferences, or publications.

Beta Gamma Sigma (business honomry), 1971 to present

" Beta Theta Pi Fraternity, Central Indiana Alumni Association 1975 to present
Cale J. Holder Scholarship Committee, 1990 to present
Hillcrest Country Club, 1994 to present
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Indianapolis Athletic Club, 1975-1980
Big Brothers of Indianapolis, 1978-1980

 University Club of Indianapolis, 1984-1986

Boys and Girls Clubs of Indianapolis (Volunteer at W'heeler Club 1986—1992),
~ {(Board Member 1992)
Cathedral Soup Kitchen, 1984-1995
Informal board of advisors, Indianapolis Lawyers Chapter of the
Federalist Society, approximately 1993 to 2000

" Moose Lodge No. 17, honorary member 1975-1987 (dates approxnnate)

. The Amencan Bar Assoc1at:|on s Commentary to its Code of Judicial Conduct ‘

states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion. Please
indicate whether any of these organizations listed in response to 12a above
currently discriminate or formerly discriminated on the basis of race, sex, or
religion — either through formal membership requirements or the practical

-implementation of membership policies. If so, describe any action you have taken

to change these policies and practices.

"In 1970, 1 became a member of a national college ﬁﬁternify, Béta Theta Pi, which

resiricts membership to tales. I do not believe that this organization
discriminated or currently discriminates on the basis of race or religion. I
continue to affiliate with this organization as an alumnus and attend lunch
meetings of the Central Indiana Beta Theta Pi Alumni Association. As a result of
the membership restriction to undergraduate males, continued alumni aﬁihatlon
by definition is limited to males. Ihave taken no actions to change the
membership pol:cnes or pracnccs of this organization.

 In1986 and part of 1987, I was a member of the Indianapolis Lawyers Club,

which had no female members. I resigned in 1987 after my nomination of a
woman (the Honorable Sarah Evans Barker,-a U.S. District Judge) for
membership was rejected because it appeared to me that the club had no other
reason to reject her nomination other than gender. Later, that organization
reformed its admission practices, and both Judge Barker, my wife (and other
women) have become members of, and have served as Presidents of, the club.

In 1984, I was nominated to membership in a luncheon club called the University
Club of Indianapolis. Under club practices, no application for membership was
permitted. Members were chosen upon nomination of current members, and I
accepted membership when notified of my selection. I subsequently inquired
about membership practices and was told that no women had ever been nominated
for membership but that no formal prohibition existed. After later discussing the
prospect of nominating women for membership with various membersand =~
officers of the club, I became convinced of the futility of such an effort a.nd

- resigned from this orgamzahon in 1986.
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13. Published Writings and Public Statements:

“a. Listthe tit{es, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Internet. Please supply four (4) copies of all
published material to the Committee.

Letter to Editor of Indianapolis Star, October 28, 1968
Book Review in Indianapolis Star, March 19, 1989

Open Letter in Indiana Lawyer Re: Federal Bench/Bar Automation Committee,
March 9 1994

Editorial Piece in Indiana Lawyer Re' Counsel for Pro Se ngants November 7,
2001

‘b. Please supply four (4) copies of any reports, memoranda or policy statements you -

.. prepared or contributed in the preparation of on behalf of any bar association, -
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, please give
the name and address of the organization that issued it, the date of the document,
and a summary of its subject matter.

Uruted States District Court, Southern District of Indiana Order and Procedures
for Pilot Program ef Cameras in Court, June 1991

Report of Central Region Committee of Ind:ana Supreme Court on Uniform Rules
of Evidence, February 1993 : :

c. Please supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials.

1 have given no such testlmony or made any such official statements or other
communications relating to such matters. :

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or
: talks delivered by you, including commencement speeches, remarks, lectures,
panel discussions, conferences, political speeches, and question-and-answer
sessions. Please include the date and place where they were delivered, and
readily available press reports about the speech or talk. If you do not have a copy
of the speech or a transcript or tape recording of your remarks, please give the
name and address of the group before whom the speech was given, the date of the
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speech, and a summary of its subject matter. If you did not speak from a prepared
text, please furnish a copy of any outline or notes ﬁ-om which you spoke.

The response to this question is in two sections. The ﬁrst section lists notes or
outlines used for twenty-six speeches or talks, transcripts of four speeches, and
newspaper accounts of two additional speeches. The second section lists the dates
and locations of forty-three such presentations for which I do not have notes,
outlines, transcripts, or newspaper accounts. The dates (if known) and the
organizations hosting the programs are listed for both sections. Ihave no
information about speeches made before January 1, 1996 except for those few
listed below for which I retained a newspaper account, notes, or a transcript. I
know that I made additional speeches and presentatlons as Chief Trial Deputy,
United States Attorney, and District Judge prior to January 1996, which [ am
unable to list due to a lack of tecords. Generally, the topics and groups for any
earlier unlisted speeches would have been similar to those listed below. At most
of my presentations to bar associations or other law-related groups, school groups,
and other organizations, a question-and-answer session follows the formal -
presentation, but I do not have any record of the questions and answers.

A number of the speech notes have been used on multiple occasions. For
example, the notes used at naturalization programs, listed as item 6 below, are
used thrée to five times per year at such programs. Similarly, the notes listed as
item 11 have been used at numerous attorney-admission programs through the
twenty years I have served as a judge. Because I have made multiple, repetmve
use of the naturalization and lawyer induction speech notes, [ have not listed the
dates of each of these similar events.

thes, newspaper accounts, or transcripts of speeches or remarks: -

1. Transcript of remarks at Installation as United States Attorney for the
" Southern District of Indiana, August 1, 1984, Indianapolis, Indiana.

2. Notes for May 1985 presentation Indiana State Bar Assoclatlon (ISBA)
Criminal Law Section on federal/state grand juries, :

3. February 10, 1986, speech at Evening and Breakfast Exchange Clubs of

" Logansport, Indiana Dinner, covered in Logansport Pharos - Tribune article,
February 11, 1986, Logansport, Indiana.

4. August 1986 speech to Terre Haute Rotary Club—covered in Terre Haute
Tribune article, Terre Haute, Indiana. )

5. Transcript of Remarks at Induction Ceremony as U.s. Dlstnct Judge,
September 18, 1987, Indianapolis.

6. Two variations of notes for remarks at Naturalization Ceremomes, 1988-2007, ’

Indianapolis.
7. Notes for speech at Indigna Law Journal Banquet, March 25, 1988,
Bloommgton, Indiana.

8. Notes for remarks to Indiana University, School of Business, business law

classes, September 5, 1988,
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9. Notes for remarks at Federal Bar Association, Indlanapohs Chapter, Civil
Practice Update, November/December 1988,
10. Notes for presentation on public interest law at Indiana University School of
Law-Bloomington, 1988 or 1989,
11. Three variations of remarks at swearing-in ceremony for newly inducted
lawyers, November 1990, November 8, 1999, October 17, 2005, and
approximately two to four other occasions, Indianapolis.

12. Outline of Presentation on Automation at Orientation Seminar for Newly

Appointed District Judges, Federal Judlclal Center, Apnl 9,1991,
Washington, DC

13. Notes for remarks at St. Thomas More Soclety annual dinner, Apnl 15, 1991,

~ Indianapolis.

14. Notes for remarks of introduction of the Honorable Joel M. Flaum at Federal -
‘Bar Association, Indianapolis Chapter meeting, September 24, 1992.

15. Notes for comments to the Gene Brooks Inn of Court, September 22, 1993,
Evansville, Indiana.

16. Notes for panel presentation on summary judgment and handout materials at
Indiana Continuing Legal Education Forum program, January 28, 1994,
Indianapolis.

17. Transcript of remarks at the Memorial Ceremony for the Honorable William
E. Steckler, July 21, 1995, Indianapolis.

18. Notes for remarks at Eagle Scout Induction, Troop #174 June 10, 1996,
Indianapolis.

19. Notes for comments at Indiana University School of Law-Indianapolis Law
- Review banquet, November 19, 1999.

20. Notes for speech at Lawrence Central High School National Honor Society
awards ceremony, February 22, 2000, Indianapolis.

. 21. Notes of remarks at Federal Bar Association, Indianapolis Chapter reception

recognizing the service of the Honorable Sarah Evans Barker as Chief Judge,
December 19, 2000.

22. Notes for remarks at Federal Bar Assaciation, Indianapolis- Chapter Civil
Practice Update, December 6, 2001.

23. Notes for comments at reception honoring newly inducted Dean Lauren Robel

- at Indiana University School of Law-Bloomington, July 28, 2003.

24, Notes for eulogy at the funeral of the Honorable Gene E.: Brooks, April 23,

2004, Bvansville, Indiana.

25. Notes of remarks and handout materials at November 3, 2004, ICLEF
program on trial issues, Indianapolis. -

26. Notes for remarks on acceptance of the Fred B. McCashland Award at .
Brebeuf Jesuit Preparatory School, June 17, 2005, Indianapolis.

27. Notes for comments at the retirement celebration of Janet Ellis and Anne
Perry, U.S. District Court, August 31, 2005, Indianapolis.

28. Notes for introduction of the Honorable Deborah J, Daniels at Antoinette
Dakin Leach Award Ceremony, Indianapolis Bar Association, Women and the
Law Section, October 11, 2005. '
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29. Notes for remarks at Indianapolis Bar Association Bench/Bar Conference
panel on civility, June 16, 2006, Louisville, Kentucky. .

30. Transcript of remarks at the Memorial Ceremony for the Honorable S: Hugh
Dillin, June 23, 2006, Indianapolis.

31, Notes for remarks at Indianapolis Bar Assoclatlon Bar Leadershlp Series,
August 11, 2006.

32, Notes for remarks on Induction into the Indiana University School of Law—

Bloommgton Academy of Law Alumni Fellows, April 13, 2007.

Spceches or remarks for which 1 havc 1o notes, newspaper accounts, or
transcripts:

1. Indiana Attorney General’s Seminar on Mining Issues, Indmnapohs,
September 10, 1996, .

2. Federal Civil Practice Update Seminar, Indlanapolls Chapter Fedeml Bar

. Association, September 12, 1996.

3. Federal Civil Litigation Seminar, Indianapolis Chapter Federal Bar

Association/Indiana Continuing Legal Education Foundation, September 10,
1997,

4. Career Day, Brebeuf Jesuit Preparatory School, February 5, 1998,
Indianapolis.

5. Federal Civil Practice Update Semmar, Indianapolis Chapter Federal Bar
Association, September 24, 1998,

6. Indiana Continuing Legal Education Fouhdatlon Presentatlon on federal

- litigation Defense Trial Counsel Institute/Indiana Civil Liberties Union, April
27,1999, Indianapolis.
7. Fred McCashland Retiremént Roast, Brebeuf Jesuit Preparatory School, Apnl
27,1999, Indianapolis. -
8. Indianapolis Bar Association Program for Summer Associates, July 22,1999,
9. Indiana Continuing Legal Education Foundation Panel on Complex Litigation,
September 24, 1999,
10. Indiana University School of Law ~ Bloomington, Public Service and Pro
Bono Resporisibility, November 11, 1999.
11. Brebeuf Jesuit Preparatory School Government Classes, January 3, 2000,
Indianapolis.

12. South Adams High School Students, June 29, 2000, Indianapolis.

13. Valparaiso Law Alumni Reception, federal litigation, December 5, 2001.
14. Ice Miller law firm, Indlanapolls, Pro Bono reprcsentat:on, December 10,
2001.

15. Webelos Scout Troops January 30, 2002, Indianapolis. -

- 16. Indianapolis Public Schools, Third Grade Class Visit, February 19, 2002.

17. Indiana High School Mock Trial Competition, February 23, 2002.
18. Bingham McHale Litigation Department, Pro Bono representation, March 12,
2002.
19. Indianapolis Bar Assocmtlon/Federal Bar Assoc1at10n, Speech on Revised
. Local Rule 56.1, December 3, 2002.

10
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20. Career Day, Brebeuf Jesuit Preparatory School, January 31, 2003,
Indianapolis. -

21, Probation Officer Dennis Duvall Retlrement Dinner, February 8, 2003.

22. IRS Special Agent Marion Siara Retirement Dinner, June 6, 2003,
Indianapolis.

23, Indiana State Bar Association program on federal lrtrgatron, October 23, 2003,

Indianapolis,

24, Indianapolis Bar Association Bar Leadership program, November 18, 2003,
Indianapolis.

25. Heartland Pro Bono/Indianapolis Bar Association Pro Bono Awards, Indiana
" University School of Law — Indianapolis, December 2, 2003.

26. Indianapolis Bar Association Summary Judgment Employment Law Program,
- December 4, 2003, Indianapolis.

27. Indiana University School of Law — Indianapolis, Program on Federal
Clerkships (Panelist), February 19, 2004.

28. Indianapolis Bar Association law student networking program, Indiana
University-Indianapolis Law School, March 30, 2004, ’

29. Indiana University School of Law-Indranapolrs 2004 Pro Bono Awards April
2, 2004.

30. Heartland/lndlana State Bar Association Pro Bono Recognition Event, -
October 14, 2004, Indianapolis.

31. Federal Bar Association Federal Practice Seminar, December 9, 2004,
Indianapolis. .

32, Indiana University School of Law-Indranapolrs Pro Bono Program Apnl 15,

2005,

33. Indiana Continuing Legal Education Foundation program on Electromc Case

Filing, April 22, 2005, Indianapolis.

34, Indiana Conference for Legal Education Opportunity student federal courts

presentation, July 26, 2005, Indianapolis.

-36. “Meet the Indiana Judiciary,” Indiana University School of Law -

" Indianapolis, September 20, 2005. '

37. Federal bar Association Civil Practice Update December 8, 2005,
Indianapolis.

38. Judicial Clerkship Panel Indiana Umversrty School of Law Indranapolrs
March 28, 2006.

39. Scout Troop federal courts presentation, June 20, 2006.

40. Indianapolis Bar Association Solo Practitioner Program, September 14, 2006
Indianapolis.

41, Indiana University School of Law — Indianapolis, Internship Class on federal
courts, January 12, 2007. '

42, Indiana University School of Law — Indianapolis, LLM class, February 20,
2007.

43. Terre Haute Bar Assocrahon Meeting honoring Magrstrate Judge Lewis,
March 22, 2007.

11
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e. Please list all interviews.you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these -
" interviews and four (4) copies of the clips or transcripts of these interviews where
- they are available to you,

T have no transcripts or recordings of any interviews given to newspapers,
magazings, or radio or television entities. However, I am providing copies of
news articles I have retained which include quotes from interviews given. 1 may
have been interviewed by media organizations about particular cases or general
. policies on other occasions while I was Chief Trial Deputy in Marion County,

Indiana, and as United States Attorney, but I do not have copies of such

-interviews. While contact with media organizations has been much less frequent
during my years as a judge, I may have been interviewed by media organizations
‘on occasions other than those listed below during the last twenty years, but if so, I
have not retained copies of the reports of any other such interviews. I am also
including verbatim interviews from two Internet.blogs as other publications.

14, Judiclal offi g. e: State (chronologically) any judicial offices you havé held, whether
such position was elected or appointed, and a description of the jurisdiction of each such
court. . . . o ' ’

Twas éppointed by President R-eagan,. with the advice and consent of the United States
Senate, as a United States District Judge for the Southern District of Indiana on August
10, 1987. ' B

15. Citations: If you are or have been a judge, please provide:
a. citations for all opinions you have wﬁ&eu (including concurrences and dissehts);

. United States v. Morgano, 39 F.3d 1358 (7th Cir. 1994) (Tinder, J., sitting by
designation), cert. denied sub nom. Palermo v. United States, 515 U.S. 1133
(1995) ) : _
'JOnés v. Phipps, 39 F.3d 158 (7th Cir. 1994)' (Tinder, J., sitting by designation)
In addition, I have authiored decisions as a District Court Judgé. These district
court decisions are maintained by West Publishing® either in printed publications
(such as Federal Supplement or Federal Rules and Decisions) and/or in its

- Westlaw® computer-assisted legal research database along with a few decisions

that LEXIS/NEXIS® maintains.a similar database (LEXIS®). A list of my district
court decisions will be provided as an appendix to this questionnaire.

12
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b. alist of cases in-which certiorari has been requested or granted,

© United States v. they, 475 F.3d 908 (7th Cir. 1997), cert. denied sub nom. Brown
. v. United States,— S. Ct. — 2007 WL 1243349 (U.S. May 29, 2007) (No. 06-
10884), and cert. denied, — S. Ct, =, 2007WL 1449777 (U S. June 11, 2007)
- (No. 06-11303)

United States v. Jahn.s'on, 471 F.3d 764 (7th Cir. 2006), petzﬁon for cert. filed
‘ (U S. Mar. 12, 2007) (No. 06-10559)

Umted States v. Lynch, 203 F. App x 718 (7th Cu' 2006), ceit. denzed 127 8. Ct.
1998 (2007) .

 Grigsbyv. Cotton, 456 F. 34727 (Tt Ci. 2006), cért, denied, 127 s. Ct. 2246
- (2007) -

United States v. Miller, No. IP 03-180-CR-01-T/F, 2005 WL 756160 (S.D. Ind.
Jan. 21, 2005), aff'd, 450 F.3d 270 (7th Cir.), cert. denied, 127 S. Ct. 842 (2006)

Stephen v. Cottey, 145 F. App’x 179 (7th Cir. Aug. 17, 2005), cert, denied, 126 S.
Ct. 1349 (2006)

United States v. White, 368 F.3d 911 (7th Cir. 2004), cert. granted and vacated
: by, 543 U.S. 1105 (2005) (remanding to Seventh Circuit for furtherconsnderatlon
- in light of United States v. Booker, 543 U.S. 220 (2005)) -

United States v. Merritt, 361 F.3d 1005 (7th Cir. 2004), cert. granted and
Judgment vacated by 543 U.S. 1099 (2005).(remanding to Seventh Circuit for-
further consideration in light of United States v. Booker, 543 U.S, 220 (2005))
United States v. Dotson, No. 03-4352‘, 2004 WL 1435203 (7th Cir. June 25,

2004), cert. granted, judgment vacated, and remanded, 543 U.S. 1110 (2005)

(remanding for further consnderatlon in light of United States v. Booker, 543
U $.220 (2005))

Kramer v. Olson, 347 F.3d 214 (7th Cir. 2003), cert. demed 541 U S. 990 (2004)
Piggie v. Cotton, 342 F.3d 660 (7th Cir. 2003), cert. denied, 540 U.S. 1114 (2004)
' Dunne v. Olson, 67F. App’x 939 (7th Cir.), cert. deniéd, 540 U.S. 1068 (2003)
United States v. Langf'ard, No. IP 01-00»'50-'CR-T/F, 2001 WL 1946535 (S.b. Ind.
Nov. 05, 2001), af"d, 314 F.3d 892 (7th Cir. 2002), rek’g and rek’g en banc

denied, No. 02-1167, 2003 WL 1796010 (7th Cir. Mar. 27, 2003), cert. denied,
540 U.S. 1075 (2003) -

13
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Gladney v. Pendleton Corr. Facility, 302 F.3d 773 (7th Cir. 2002), cert. denied,
538 U.S. 910 (2003) '

United States v. Cheshler, No. 01-3321, 2002 WL 521390 (7th Cir, Apr. 4, 2002),
cert. denied, 537 U.S. 897 (2002)

Boczar v. Kingen, No P 99-0141~C-T/G 2000 WL 1137713 (S D. Ind. Mar. 9,
2000), aff"d, Nos. 00-1907, 00-3259, 2001 WL 468254 (7th Cir. Mayl 2001),
cert. denied, 534 U.S. 952 (2001)

United States v. Rodgers, 245 F 3d 961 (7th Cir. 2001), cert. denied, 536 U.S. 961
(2002)

Riggsv. Hanlm No. 00-2783,2001 WL 111511 (7th Cir. Feb. 6, 2001), cert,
denied, 534 U. S 844(2001) :

US.exrel. S & GExcavatzng, Inc v. Seaboard Sur. Co., 93 F. Supp. 2d 968
(S.D. Ind. 2000), rev'd, 236 F. 3d 883 (7th Cir.), cert. dzsmzssed 532 U S. 1049
(2001) .

Holland v. Justak, No. 00-3103, 234 F.3d 1273, 2000 WL 1716355 (7th Cir.
Nov.14, 2000), cert. denied, 532 U.S. 983 (2001)

Webb v. Bd. of Trustees of Ball State Univ., 234 F.3d 1275 (7th Cir. 2000), cert.

denied, 532 U.S. 942 (2001)

James v. Gen. Motors Corp., 230 F.3d 315 (7th Cir. 2000), cert. denied, 532US.
973 (2001)

‘Waymire v. No'rfolk & W. Ry. Co., 65 F.'Supp. 2d 951 (S.D. Ind. 1999), aff’d, 218

F.3d 773 (7th Cir. 2000), cert. denied, 531 U.S. 1112 (2001)

‘ Umted States v. Cardenas, 217 F 3d 491 (7th Cir.), cert denied, 531 U.S..998

(2000)

United States V. Gevedon, 214 F.33 807 (7th Cu') cert. denied, 531 U.S. 916
(2000)

' P.J.v. Eagle-Union Cmty. Sch. Corp., No. 99-2079, 202 F.3d 274, 1999 WL

1054599 (7th Cir. Nov. 17, 1999), cert. demed 530 U.S. 1245 (2000) -

United States v. Taylor, 196 F. 3d 854 (7th Cu‘ 1999), cert. demed 529U.8. 1081
(2000)

United States v. sher, 178 F.3d 486 (7th Cir.), cert. denied, 528 U.S. 944 (1999)

14
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Perry v. United States, No. 98-4128, 175 F.3d 1020, 1999 WL 272406 (7th Cir. ~

Apr. 30, 1999), cert. denied, 528 U.S. 932, and reh g denied, 528US 1040
(1999) '

United States v. Edwards, No. 98-3505, 175 F.3d 102, 1999 WL 265181 (7th
Cir. Apr. 28, 1999), cert, denied, 528 U.S. 907 (1999)

Morse v. Hanks, 172 F.3d 983 (7th Cir.), cert. démed 528 U.S.851(1999)
O’Shell v. United States, No. 98-3750, 175 F.3d 1020, 1999 WL 184140 (7th Cir.
Mar 25, 1999), reh’g denied, cert. denied, 528 U.S. 1158 (2000)

Higgason v. Shroyer, 98-1973, 165 F 3d 32 (7th Cir. Nov 25, 1998), cert. demed
526 U.S. 1055 (1999)

United States v. ‘Spears, 159 F.3d 1081 (7th Cir. 1998), cert. denied, 528 U, S 896

(1999)

Willis by Willis v. Andérson Cmty. Sch. Corp., 158 F.3d 415 (7th Cir. 1998), as
‘amended on denial of reh’g and reh’g en banc, cert. denied, 526 U.S. 1019

(1999)

Todd v. Rush County Schs., 983 F. Supp..799 (S D. IncL 1997), aﬁ“’d 133F3d
984 (7th Cir.), reh’g and reh g en banc denied, 139 F.3d-571 (7th.Cir.), cert.
demed 525 U.S. 824 (1998)

Jeﬁ'erson v. Bertsch, No. 96-3676 124F.3d 204 1997 WL 547923 (7th Cir. Aug
29, 1997), cert. denied, 522 U.S. 1147 (1998)

United States v. Chappell, No. 96-3624, 114 F.3d 1192, 1997 WL 267862 (7th
Cit. May 7, 1997), cert. denied, 523 U.S. 1079 (1998)

United States v. House, 110 F.3d 1281 (7th Cir.), cert. denied sub nom. Hughes v.

-United States, 522 U.S. 877 (1997)

Pryner v. Tractor Supply Co., 927 F. Supp. 1140 (S D. Ind. 1996), aﬁ" d, 109 F.3d
354 (7th Cir.), cert. denied, 522 U.S. 912 (1997)

Taylor v. Hanks, No. 96-1056, 1997 WL 107759 (7th Cit. Mar. 5, 1997), cert.

denied, 522 U.S. 834, and réh’g denied, 522 U.S. 989 (1997)

United States v. Asher, 96 F.3d 270 (7th Cir. 1996), cert. denied, 519'U.S. 1100
(1997)

United States v. Oakley, 944 F.2d 384 (7th Cir. 1991), cert denied, 503 U.s. 949
(1992) - .
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United States v. Young, No. 95-2626, 79 F. 3d 1150, 1996 WL 116820 (7th Cir.
Mar, 14, 1996), cert, denied, 519 U.S. 851 (1996)

Contrerasv Hawk, Nos 95-1810, 95-2126, 77 F.3d 484, 1996 WL 72352 (7th :
Cir. Feb. 14 1996), cert. denied, 519 U.S. 861 (1996)

Templeton Coal Co. v. Shalala, 882 F. Supp 799 (S.D. Ind. 1995), aff"d sub nom.

Davon, Inc. v. Shalala, 75F 3d 1114 (7th-Cir.), cert. demed sub nom Templeton
Coal Co. v. Shalala, 519 U.S. 808 (1996)

Swaim v, Moltan Co,, 73 F.3d 711 (7th C1r) cert. denied sub nom. Gurleyv '

Swaim, 517 U.S. 1244 (1996)

ﬁmleyv MethodxstHo.sp of Ind., Inc., No. 95 1623, 70 F.3d 1275, 1995 WL
695960 (7th Cir. Nov. 22, 1995), cert. demed 517 U.S. 1146, and reh’g denied,
518 U.S. 1029 (1996)

United States v. Ruth 65F. 3d 599 (7th Cll' 1995), cert. denied, 517 U.S. 1158

(1996), dismissal of 'past-conviction relief vacated by 266 F.3d 658 (7th C1r
2001)

United States v. Allender, 62 F.3 909 (7th Cir. 1995), cert. denied, 516 U.8.1076
(1996)

Glass v. Duckwonh, No. 94-3035, 61 F.3d 905, 1995 WL 447915 (7th Cir. July

25, 1-995), cert. denied, 516 U.S, 1057, and reh ’g denied, 516 U.S. 1167 (1996)

Umted States v. Groce, No 94-1380, 46 F.3d 1134, 1995 WL 21479 (7th Cir.
Jan. 17, 1995), cert. denied, 514 U.S. 1133 (1995) .

Burns V. Reed, 44 F. 3d 524 (7th Cir.), cert. demed 515 U.S. 1145 (1995)

United States v. Morgano, 39 F.3d 1358 (7th Cir. 1994), cert. denied sub nom.
PaIermo v. United States, 515 U S. 1133 (1995)

United States v. Johnson, 32F. 3d 265 (7th-Cir. 1994), cert. demed 513 U S. 1182
(1995)

Prymer v. Ogden, 29 F.3d 1208 (7th Cir.) (Tinder, J., sitting by designation, did
not author opihion, cert. denied, 513 U.S. 1057 (1994)

United States v. Salas, No. 90-1132, 925 F.2d 1468, 1991 WL 21202 (7th Cir.
Feb. 22, 1991) (affirming sentence imposed by district court), and aff’g denial of
habeas corpus and request for reconsideration, No. 92:1362, 986 F.2d 1424, 993
‘WL 46824 (7th Cir. Feb. 23, 1993), cert. denied, 508 U.S. 945 (1993)
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Hudson v. Hedge, 27 F.3d 274 (Tth Cir.), cert. denied, 513 U.S. 1046 (1994)

Flowers v, Ind. Univ. Sch. ofLaw-Indtandpohs, No. 93-3752, 27 F.3d 569, 1994,
WL 233648 (7th Cir. May 27, 1994), cert. denied, 513 U S. 969 (1994)

Rowe v. DeBruyn, 17 F3d 1047 (7th Cn') cert. denied, 513 U.S. 999 (1994)

Chambers v. Ani. Trans Air, Inc., No. IP 88-1203-C, 1991 WL 544616 (S.D. Ind.
May 8, 1991), aff"d, 17 F.3d 998 (7th Cit.), cert. denied, 513 U.S. 1001 (1994)

Dunne v. Keahdne 14F.3d 335 (7th Cir.), cert. denied, 511 U.S. 1149 (1 994)

Henderson-v. U.S. Parole Camm n, 13 F.3d 1073 (7th Cir.), cert. denied, 513 U.S..
926 (1994) .

Selchv. Letts 792 F. Supp: 1502 (S.D. Ind. 1992), aff*d, 5 F.3d 1040 (7th ‘
Cir. 1993) cert, denied, 510 U.S. 1164 (1994)

Anderson v. Steers, Sullivan, McNamar & Rogers, 998 F.2d 495 (7th Cir. 1993),
cert. denied, 510 U.S. 1114 (1994)

United States v. Blackburn, 992 F.2d 666 (7th Cir.), cert. denied, 510 U.S. 949
(1993) .

Chambers v. Americanv Trans dir, Inc., 990 F.2d 317 (7th Cir. 1993), cert. denied,

513 U.S. 1001 (1994)

Laws v. White, No. 91-2572, 977 F.2d 585, 1992 WL 245940 (7th Cir. Sept
29 1992), ceri. denied, 507 U.S. 987 (1993)

Umted States v. Dickerson, 975 F.2d 1245 (7th Cir. 1992), cert. denied, 507 U.S,
932 (1993)

MCCammon v. Ind. Dep’t of Fin. Insts., 973 F.2d 1348 (7th Cir. 1992), cert.
denied sub nom. Ind. Dep’t of Fin. Insts. v. Miller, 507 U.S. 920 (1993)

Luddington v. Ind. Bell Tel, Co., 796 F. Supp. 1550 (8.D. Ind. 1990), aﬂ’d 966
F.2d 225 (7th Cir. 1992), cert. demed 511 U.S. 1068 {1994)

Qoley v. Schwztzer Div.,, Household Mfg Inc., 961 F.2d 1293 (7th Cir.), cert.
denied, 506 U.S. 872 (1992)

United States v. Chappen, 956 F.2d 272 (7th Cir.) (appeal of two habeas corpus

actions; district court’s decisions affirmed by Seventh Circuit), cert. denied, 504.
U.S, 927, and reh’g denied, 505 U.S. 1231 (1992)
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United States v. Oakley, 944 F.2d 384 (7th Cir. 1991), cert. denied, 503 U.S. 949
(1992)

.-a short mxmmary of and citations for all appellate opinions or orders where your

decisions were reversed or where your judgment was affirmed with significant -
criticism of your substantive or procedural rulings;

Taylor v. Barnkart, 189 F, App’x 557 (7th Cir. 2006) (affd in part, vacated and
remanded in part) (I affirmed the Social Security Administration’s decision
denying the application for disability insurance benefits. The appeal challenged
the Administrative Law Judge’s credibility determination, that the claimant’s
joint, spinal and mental problems did not constitute listed impairments and that

~ she was capable of performing sedentary work. The Seventh Circuit affirmed the

adverse detérminations regarding plaintiff’s credibility and mental disorders, but

. vacated and remanded for further proceedings regarding her Jomt and spinal’
~ impairments and abﬂlty to perform sedentary work.)

Felder v. McBride, 121 F. App’x 655 (7th Cir. 2004) (Petitioner sought habeas
corpus relief from two prison disciplinary board decisions. I denied the petition
arising from the first proceeding. (The second petition was decided by another
judge.) Petitioner on appeal argued he was denied due process because the
Conduct Adjustment Board refused to examine a security camera videotape of an

- incident betwéen him and a correctional-officer. The appellate court vacated the
" order denying relief and remanded for an in camera review of the videotape and a

detenmnatlon as to whether the tape was exculpatory )

Branham v. Snow, 392 F.3d 896 (7th Cir. 2004) (A Revenue Agent alleged that

 the IRS refused to hire him as a Special Agent criminal investigator in violation of

the Rehabilitation Act. I granted summary judgment for the defendant, finding
the plaintiff not disabled because his diabetes did not substantially limit him in a
major life activity and that the IRS did not regard him as disabled. The Seventh
Circuit affirmed the decision with respect to the “regarded as” claim, but reversed
and remanded finding a genuine issue of material fact as to whether the plaintiff
was substantially limited in a major life activity.)

 Srivastava v. Rosenberg, 88 F. App’x 950 (7th Cir. 2004) (The pro se plaintiff

moved to voluntarily dismiss her complaint under Fed. R. Civ. P, 41(a)(1). She
subsequently filed a supplemental pleading, which I interpreted as expressing her
intent to dismiss her action with prejudice. Accordingly, the action was dismissed
with prejudice. The plaintiff then moved to-vacate the dismissal under Fed. R.

- Civ. P. 60(b)(4), contending that the court lacked jurisdiction to dismiss her

complaint with prejudice because she had voluntarily dismissed it. This motion
was denied and an appeal was taken from that denial. The court of appeals

. vacated the dismissal with prejudice and remanded the case to be dismissed

without prejudlce )
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United States v. Wallace, 355 F.3d 1095 (7th Cir. 2004) (rev’d and remanded)
(Following defendant’s conviction for mail fraud, I imposed a sentence that
included a two-level enhancement under U.5.8.G. § 2B1.1(b}(7)C) fora
violation of a “prior specific judicial or administrative order, injunction, decree or
process.”  The Seventh Circuit reversed that aspect of the sentence and
remanded for sentencing.)

Hodgkins ex rel. Hodgkins v. Peterson, 175 F. Supp.2d 1132 (S.D. Ind. 2001),
rev’d 355 F.3d 1048 (7th Cir. 2004) (I denied a preliminary injunction motion
filed by a parent and her children upon finding that Indiana’s curfew law did not
violate the minors’ First Amendment rights and did not violate the due process
rights of parents. The Seventh Circuit determined that Indiana’s curfew law was
not narrowly tailored to serve a significant govemment interest and failed to allow
for sufficient alternative channels of expression, thus reversmg the denial of the
preliminary injunction and remanding with instructions to enjoin enforcement of
the curfew law.)

Harris v, Hanks, 84 F. App’x 680 (7th Cir. 2003) (I denied a petition for habeas
corpus rélief regarding a Conduct Adjustment Board hearing. The Seventh
Circuit vacated that judgment and remanded for further proceedings, finding a’

‘conflict in the record as to the impartiality of the chairman of the conduct board

that 1mposed the sanction and also for a determination whether the board had
good reasons for finding: credible the informant who provided mformatxon against
the petitioner.) .

Williams v. Aztar Indiana Gaming Corp., 351 F.3d 294 (7th Cir. 2003) (A .
plaintiff alleging that he was a compulsive gambler sued a casino’s operators,
alleging violations of the federal Racketeer Influenced and Corrupt Organizations
(RICO) law and Indiana state laws. I granted suminary judgment to the
defendants on all claims. The plaintiff appealed only the adverse ruling on his
state law claims. On appeal, the Seventh Circuit not only agreed that the federal
RICO claim lacked merit, it found that the RICO claim was frivolous and filed

-solely to invoke federal court jurisdiction. Consequently, it vacated the judgment

and remanded the case for dismissal for lack of subject matter jurisdiction.) -

" Sitar v. Indiana Department of Transportation, 344 F.3d 720 (7th Cir. 2003)

(aff°d in part, rev’d in part, and remanded) (Former employee sued, claiming sex
discrimination, sexual harassment, and retaliation. I granted summary judgment
against the plaintiff on all claims. The Seventh Circuit affirmed on the sex
discrimination, sexual harassment, and the retaliatory transfer claims; however, it
reversed and remanded as to the retaliatory discharge claim, finding a question of
fact as to whether the termination was causally connected to plaintiff’s complaints
of sex discrimination.)

 Wright v. Efficient Lighting Systems, Inc., 63 F. App’x 937 (S.D. Ind. 2002),

vacated and remanded, No. 02-1852, 2003 WL 2002538 (7th Cir. Apr 25,2003)
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(1 granted summary judgment in favor of an employer in a race discrimination and
retaliation case. The Seventh Circuit vacated and remanded, finding’ plamuﬁ

established a prima facie case of discrimination and that there was a genuine issue

of fact as to whether the employer’s stated reason was pretext for dlscnmmatlon
and retahatlon ) _

Smith v. Barnhart, No, TP01-0916-C-T/F, 2002 WL 1822109 (S.D. Ind. June 4,
2002), vacated and remanded, No. 02-2611, 59 F. App’x 901,2003 WL 1466630
(7th Cir. 2003) (The Seventh Circuit vacated my decision affirming the
Administrative Law Judge’s denial of Social Security benefits, finding that it was
not clear that the Administrative Law Judge’s decision was supported by
substantlal evidence.)

Nwamza v, Ashcroﬁ, No. 02-2405 66 F. App X 9,2003 WL 328126 (7th C1r
2003) (aff"d in part, vacated and remanded in part) (Former employee of the
Federal Bureau of Prisons sued, claiming racial and national origin
discrimination, disparate treatment based on plaintiff’s working conditions, and
retaliatory termination. I granted summary judgment to the defendant on all
claims. The Seventh Circuit affirmed the judgment on the disparate treatment
claim; but vacated and remanded the retaliation and dlscnmlnanon claims (based
on term1nat10n), ﬁndmg material issues of fact. )

Hanmer v. Ashcroft, No. 01-2898, 42 F. App x 861, 2002 WL 1732580 (7th Cir.
2002) (A federal death-row inmate alleged defendants violated his First
Amendment rights by denying and restricting his access to the news media. T
dismissed the complaint for failure to state a claim. The Seventh Circuit reversed
and remanded, finding error in relying on documents outside the complaint
instead of taking the complaim’s allegations as true.) ’

Umted States v. Danser, 270 F.3d 451 (7th Cir, 2001) (affd in part, sentence
vacated in part) (A defendant convicted in a child pornography case challenged a
portion of his sentence, specifically, the imposition of consecutive terms of
supervised release and portions of the restitution order that awarded anticipated
future costs of therapy to the minor child. The Seventh Circuit affirmed the
restitution order, but vacated the imposition of consecutive terms of supervision.)

Riith v. United States, 266 F.3d 658 (7th-Cir, 2001) (vacated and remanded)) (I
denied a motion for a new trial based on a claim of newly discovered evidence in
a criminal case as an unauthorized successive motion under § 2255. The Seventh
Circuit vacated that denial, finding the motion to be properly considered a new
trial motion and remanded with instructions to address the merits.)

United States v. McClendon, No. 00-1737, 10 F. App’x 341, 2001 WL 505976
(7th Cir. 2001) (Federal inmate moved in a criminal case to vacate a Drug
Enforcement Administration’s administrative forfeiture arising out of his
convictions for narcotics and weapons offenses. I denied the motion for Jack of
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jurisdiction. The Seventh Circuit vacated and remanded, concluding that the
motion should have been construed as a new inil complaint.)

US. ex rel. S & G Excavating, Inc. v. Seaboard Surety Co.; 93 F. Supp. 2d 968
(S.D. Ind. 2000), rev'd, 236 F.3d 883 (7th Cir.), cert. dismissed, 532 U.S. 1049
(2001) (I granted the U.S, Postal Service’s motion to dismiss a mechanic’s lien

‘action brought by a sub-subcontractor on a postal building construction project.
‘The issue was whether a sub-subcontractor is required to meet, in addition to three

conditions set by the Miller Act, a fourth requirement, namely, that the
mechanic’s lien notice include an explicit demand for payment. There was a split
in the federal circuits and the Seventh Circuit had not yet decided the issue. In

_granting tlie motion to dismiss in favor of the Postal Service, I followed the

determination of the majority of the circuits. The Seventh Circuit reversed that
judgment, and remanded for further proceedings.) ‘

'AGCO Corp. v. Anglin, 216 F.3d 589 (7th Cir. 2000), reh’g denied (I denied a

motion of a farm equipment dealership and its owners to vacate an arbitration
award, and entered a judgment confirming the award for the equipment
manufacturer. The Seventh Circuit concluded that the arbitrators exceeded their
authority by arbitrating the dispute with a non-signatory to the arbitration
agreement, reversed the Judgment, and remanded the case for further
proceedings.) -

Holland v. O’Bannon, No. 97-3935, 175 F.3d 1020, 1999 WL 197224 (7th Cir,
1999) (Plaintiffs sued under 42 U.S.C. § 1983, contending that a state statute
extending the time between'a denial of parole and the next consideration of a
request for parole violated the Ex Post Facto Clause. 1 dismissed the complaint
under 28 U.S.C. § 1915A(b)(1) as frivolous, based on a determination that § 1983
cannot be used to challénge statutes that affect the duration of custody. The
Seventh Circuit concluded that the plaintiffs wanted new procedures, not release,
and thus vacated the decision and remanded for consideration on the merits.)

United States v. Spears, 159 F.3d 1081 (7th Cir. 1998) (aff'd in part, vacated in
part, and remanded) (Defendant was convicted of being a felon in possession of a
firearm. He appealed, challenging his conviction based on alleged. pre-indictment
delay and prosecutorial vindictiveness. He also appealed his sentence, arguing
that I erred in my upward departure from the Sentencing Guidelines andin
applying juvenile convictions in calculating his criminal history points. The

* Seventh Circuit affirmed the conviction, but vacated the sentence and remanded

for re-sentencing, concluding that an upward departure was justified, but that the
defendant’s juvenile convictions should not have been used in determining
criminal history pomts and thus the departure was too large.)

Hernandez-Ortiz v. Clark, No. 98-2006, 175 F.3d 1020, 1998 WL 759067 (7th

Cir. 1998) (vacated and remanded with instructions to dismiss for want of a case
or controversy) (The petitioner was convicted of a local offense in Puerto Rico,
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transferred to federal custody and was subsequently housed in the U.S.
Penitentiary in Terre Haute, Indiana. He filed a petition under 28U.S.C. §2241,
contending that his imprisoniment violated U.S. laws because his transfer preceded
the formal compact between the federal and commonwealth governments for
transfer of prisoners. 1 denied the petition on the merits, The Court of Appeals
vacated the judgment, concluding that there was no case or controversy and that
the petition should not have been decided on the merits.)

Willis by Willis v. Anderson Community School Corp., 158 F.3d 415 (7th Cit.
1998), as amended on denial of reh’g and reh’g en banc (1998), cert. denied, 526
U.S. 1019 (1999) (A high school student suspended for fighting with a fellow
student refused to submit to a drug and alcohol test and upon his return to school
was suspended again, as required by school policy: He sued, claiming the drug
and alcohol testing policy violated the Fourth and Fourteenth Amendments. I
denied his request for a prelmnnary injunction, and entered judgment on the
merits for the school corporation. The Seventh Circuit reversed, holding that the
school corporatlon s drug and alcohol testing policy was unconstitutional because
it failed to require reasonable suspicion of drug or alcohol use by the student and
that the school had not shown that a susplclon-based system would be
unworkable )

Bush v. SECO Elec. Co., 118 F.3d 519 (7th C1r 1997) (vacatmg and remanding
due to intervening change in substantive law). (SECO moved for summary
judgment, raising the acceptance rule as a defense. Bush argued thie rule did not
apply because she fit into a narrow “humanitarian” exception. I granted summary
judgment to SECO. While on appeal, the Indiana Supreme Court decided Blake
v. Calumet Construction Corp., 674 N.E.2d 167 (Ind. 1996), which broadened the

-humanitarian exceptlon to the acceptance rule; thus, the summary judgment was

reversed.)

Craddick v. Duckworth, 113 F.3d 83 (7th Cir. 1997) (A Native American inmate
alleged that prison officials violated his First Amendment rights to free exercise
of his religion by not permitting him to wear a medicine bag. ‘I granted summary
judgment for the defendant. The judgment was affirmed on the basis of qualified
immunity but the case was remanded for a determination whether an intervening
change in prison policy violated the Religious Freedom Restoration Act.)

Mason v. Hanks, 97 F.3d 887 (7th Cir. 1996) (Petitioner sought a writ of habieas

corpus, arguing that he was denied effective assistance of counsel on appeal. 1
denied the petition. The Seventh Circuit reversed, concluding that counsel’s
failure to pursue an issue on appeal constituted ineﬂ'ecﬁve assistance.)

United States v. McDiffy, 90 F.3d 233 (7th Cir, 1996), vacated and remanded
(The sentence imposéd in this drug conspiracy case was vacated because of an
incorrect assessment of relevant conduct and grouping under the Sentencing .

- Guidelines.)
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United States v. Reddrick, 90 F.3d 1276 (7th Cir. 1996} (affirming in part,
vacating in part, and remanding due to intervening change in law). (The
underlying drug conyiction and sentence were affirmed, but a firearm conviction
was vacated in light of an intervening change in law, namely, Bailey v. United
States, 516 U.S. 137 (1995), which narrowed the mterpretahon of “use” in 18

U.S.C. § 924(c).)

Mercerv. Jordan, No. 94-2639, 73 F.3d 364, 1995 WL 761761 (7th Cir. 1995)
(The denial of a habeas corpus petition regarding a prison disciplinary sanction
was reversed because of insufficient evidence and the prison authority’s denial of
the mmates request to obtain certain testimony.) :

Beaven v. Scrogham, No. 95-1555, 73 F.3d 364,1995 WL 632468 (7th Cir. 1995)

»(fI‘he dismissal of an arrestee’s claim of constitutional violation against a bail

commissioner was affirmed, but the disntissal of the false arrest claim against the
arresting officer was remanded for further proceedings to determine whether Heck
v. Humphrey, .512 U.S. 477 (1994), barred that claim.)

Stransky v. Cummins Engine Co., 51'F.3d 1329 (7th Cir. 1995), aff’d in part,
rev'd in part and remanded (The Seventh Circuit affirmed my dismissal of a
claim based on the defendant’slfailure to update or correct optimistic projections
regarding engine shipments and earnings per share in this class action alleging
securities fraud, but reversed my dismissal of a claim based on the defendant’s
pmJechons regatding engine costs and profit margms )

United States v. Croom, 50 F.3d 433 (7th C1r 1995) (1 1mposcd a sentence that
- included an upward departure from the range established by the Sentencing

Guidelines based on three reasons. The' Court of Appeals vacated the sentence and
remanded for resentencing, concluding that two of the reasons were insufficient,
allowing reconsideration of departure under the third reason at resentencing.)

Smithv. Martin, Nos. 92-3747, 93-1624, 93-1819, 46 F.3d 1134, 1995 WL 46270

(7th Cir. 1995) (A prison inmate sued under § 1983, bringing several different
claims. I dismissed the complaint as frivolous. The Seventh Circuit affirmed the
dismissal of all claims except an Eighth Amendment cruel and unusual
punishment claim, which it found to be sufficiently pleaded.)

Cincinnati Insurance Co. v. Star Financial Bank, 35 F.3d 1186 (7th Cir. 1994)
(An insurer sought a declaratory judgment that its policy provided no coverage for
a bank’s potential liability in a state court action and that it had do duty to defend
the action. I granted partial summary judgment against the insurer. The Seventh
Circuit concluded that material questions of fact precluded summary judgment
regardmg coverage and mdemmty )

Robinson v. Turner, 15 F,3d 82 (7th Cir. 1994), rev'd and remanded (1 dismissed
this Bivens action against Bureau of Prisons officials for failure to properly serve
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the defendants. The Seventh Circuit reversed and remanded to address the
Indiana service of process rules J)

Alston v. DeBruyn, 13 F.3d 1036 (7th Cir. 1994) (I dismissed, as frivolous under
28 U.S.C. § 1915(d), a state ptison inmate’s suit alleging that prison officials
denied his civil rights. The Court of Appeals reversed the dismissal, finding that
the complaint asserted colorable claims, allowing the plaintiff to cure the
deﬁcxencles in his complaint.) -

Ht” v. Richardson, 7 F.3d 656 (7th Cir. 1993) (After the settlement of this action
brought under the Existing Housing Program Act of 1937, I declined to award
attorney fees to the plaintiffs having determined that the plaintiffs did not have a
colorable claim under § 1983. The Seventh Circuit reversed and remanded with
instructions to determme the appropriate award.)

Elhs v. City of Indianapolis, 800 F. Supp. 733 (S.D. Ind. 1992), rev’d sub nom.

Ellis v. Wynalda, 999 F.2d 243 (7th Cir. 1993) (The Seventh Circuit reversed my

grant of summary Judgment in favor of the defendant police officer on the basis of
qualified immunity on this excessive force claim, concluding that genuine issues
of fact regarding the force used. precluded summary judgment.)

Union Carbide Corp. v. State Board of Tax Commissioners of State of Indiana,
992 F.2d 119 (7th Cir. 1993) (I dismissed as time-barred a claim by the owners of
rail transportation property seeking declaratory and injunctive relief against the
State of Indiana for allegedly discriminatory taxation of their rail cars. The
Seventh Circnit reversed and remanded for further proceedings, holding that the

‘doctrine of laches rather than the statute of limitations should be applied to

determine whether the complaint was timely.)

McCammon v: Indiana Department of Financial Institutions, 973 F.2d 1348 (7th
Cir. 1992), reh g denied, cert. denied sub nom. Indiana Department of Financial
Institutions v. Miller, 507 U.S. 920 (1993) (The Seventh Circuit disagreed with
my summary Judgment determination that the plaintiffs did not have a protectible
property interest in their continued employment with the State of Indiana.)

Bailey v. City of Lawrence; Ind., 972 F.2d 1447 (7th Cir. 1992), reh’g denied (A

_discharged police officer sued the city and city, alleging violations of § 1983 and
- state law. I granted summary judgment to the municipality based on an Indiana

‘statute which provided that a person could not be appointed to the police
department after having reached thirty-six years of age combined with the
interpretation that Indiana had adopted the “coming of age” rule under which a
person is considered to have reached thirty-six years of age the day before his
thirty-sixth birthday. The Court of Appeals determined that the “coming of age”
rule does not apply in this context and, therefore, vacated the summary judgment
and remanded the case for further proceedings.) ‘
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Phillips v. Cameron Tool Corp., 950 F.2d 488 (7th Cir. 1991) (The verdict in this

, products liability case in favor of the defendant was reversed based on erroneous
. jury mstructlons)

‘Covalt v. Carey Canada, Inc., 950 F.2d 481 (7th Cir. 1991) (I granted summary

__judgment in favor of the defendant because the plaintiff could not show that he

had been exposed to asbestos manufactured by the defendant. The Seventh. .
reversed and remanded, finding a disputed question of fact.) .

Taylor v: Nat'l Railroad Passenger Corp., 920F.2d 1372 (7th Cir, 1990), reh’g
denied (The denial of a new trial for the plaintiff in an Federal Employers’
Liability Act case was reversed because the Seventh Circuit Concluded that an

. exhibit used in cross examination should not have been admitted.)

Crescent Corp. v. Proctor & Gamble Co., 898 F.2d 581 (7th Cir. 1990) (The
issuance of a stay of arbitration in this commerc1a1 dispute because the arbitration
demand was untimely was reversed, upon the Seventh Circuit’s determination that
the dema.nd was timely under the agreement.)

United States.v. Missick, 875 F 2d 1294 (7th Cir. 1989) (aﬁ’d in part and

© remanded for resentencing) (The conviction on this drug conspiracy charge was

affirmed but the upward departure on the sentence because of the possession of

- firearms by the recipients of the drugs imported was reversed on a determination

that the Sentencing Guldelmes adequately considered that aggravating factor )

. a a list of and copies of any of your unpublished opinions that were reversed on

appeal or where your judgment was affirmed with significant criticism of your.
substantive or prog:edmal rulings;

Linterpret “unpublished,” in the context of this question, to mean written '
decisions or rulings that are not maintained by West Publishing® either in case

. law reporters (such as Federal Supplement or Federal Rules and Decisions) and/or

in the Westlaw® or the LEXIS® legal research databases. Some of the decisions
that were reversed or criticized (listed and discussed in response to Question 15
c.) were made orally from the bench and not in written opinions. For example,

- sentencing decisions, evidentiary rulings during trial, and jury instructions are not

generally made in written opinions. As a result, there are no written opinions of

.such reversed or criticized rulings to copy. With respect to the “unpublished”

written opinions (as I interpret that term in this context) which have been reversed

“or criticized (and therefore, not included on the list provided in response to

Question 15 a.), they are listed below with the appellate citation and the district
court docket number.

» ‘Felder v. McBride, No. TH02-65-C-T/F (8.D. Ind. Aug 29, 2002), 121 F App X
655 (7th Cir, 2004)
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Srivastava v. Rosenberg, No, 1:03-cv-421-JDT-WTL (S.D. Ind. June 11, 2003),
88 F. App’x 950 (7th Cir. 2004)

Harris v. Hanks, No. TH 02-98-C-T/F (8.D. Ind. Aug. 16, 2002), 84 F. App’x 680
(7th Cir. 2003) '

Nwanna v. Asheroft, No. TH 00-108-C-T/H (S.D. Ind. Mar. 29, 2002), No. 02-

2405, 66 F. App’x 9, 2003 WL 328126 (7th Cir. 2003) (aff"d in part, vacated and
remanded in part)

Hammer v. Ashcroft, No. IP 01-558-C-T/G (S.D. Ind. May 24, 2001), No. 01-
2898, 42 F. App’x 861, 2002 WL 1732580 (7th Cir. 2002)

Ruth v, United States, No. IP 94-57-C-T/F (S.D. Ind. Feb. 1, 2001), 266 F.3d 658
(7th Cir. 2001) (vacated and remanded)

United States v. McClendon, No. IP 94-126-CR-3-T/F (S.D. Ind. Jan. 27 & Feb.
16, 2000), No. 00-1737, 10 F. App’x 341, 2001 WL 505976 (7th Cir, 2001)

AGCO Corp. v. Anglin, No. IP 98-0050-C-T/G (S.D. Ind. Aug. 25, 1998), 216
F.3d 589 (7th Cir. 2000), reh g denied

Holland v. O’Bannon, No. TH 97-265-C-T/F (S.D. Ind. Oct. 19, 1997), No. 97-
3935, 175 F.3d 1020, 1999 WL 197224 (7th Cir. 1999)

Hernandez-Ortiz v. Clark, No. TH 98-01-C-T/F (S.D. Ind, Mar. 30, 1998), No.
98-2006, 175 F.3d 1020, 1998 WL 759067 (7th Cir. 1998) (vacated and remanded
with instructions to dismiss for want of a case or controversy)

Willis by Willis v. Anderson Community School Corp., No. IP 97-2038-C-T/G
(S.D. Ind. Jan. 28 & 29, 1998) (same docket; two rulings appealed), 158 F.3d 415
(7th Cir. 1998), as amended on denial of reh’g and reh’g en banc (1998), cert.
denied, 526 U.S. 1019 (1999)

Bush v. SECO Elec. Co., No. IP 94-1383-C-T/G118 (S.D. Ind. June 26, 1996),
F.3d 519 (7th Cir. 1997)

Craddick v. Duckworth, No. IP 93-934-C-T/F (S.D. Ind, Oct. 24, 1994), 113 F.3d
83 (7th Cir. 1997)

Mason v. Hanks, No. TH 94-199-C-T/H (S.D. Ind. Aug. 14, 1995), 97 F.3d 887
(7th Cir. 1996)

Mercer v. Jardan, No. IP 93-1624-C-T/G (S.D. Ind. June 23, 1994), No. 94-2639,
73 F.3d 364, 1995 WL 761761 (7th Cir. 1995)
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Beaven v. Scrogham, No. IP 95-166-C-T/G (S.D. Ind. Feb. 14, 1995), No. 95-
1555, 73 F.3d 364,1995 WL 632468 (7th Cir. 1995)

Warkel v. Cummins Engine Co., No. IP 90-428-C (S.D. Ind. Sept. 13, 1993), 51
F.3d 1329 (7th Cir. 1995), aff"d in part, rev’d in part and remanded sub nom
Stransky v. Cummins Engine Co.

Smith v. Martin, Nos. IP 92-1493-C, IP 93-171-C (S.D. Ind. Nov. 2, 1992 & Feb.
18, 1993), Nos. 92-3747, 93-1624, 93-1819, 46 F.3d 1134, 1995 WL 46270 (7th
Cir. 1995) ‘

Cincinnati Insurance Co. v. Star Financial Bank, No. IP 90-C-1993-H/G (S.D.
Ind. Dec. 23, 1992), 35 F.3d 1186 (7th Cir. 1994)

Robinson v. Turner, No. TH 90-91-C-T/H (S.D. Ind. Sept. 28, 1992), 15 F.3d 82
(7th Cir. 1994)

Hill v. Richardson, No. IP 87-232-C-T/G (S.D. Ind. Aug. 31, 1992), 7 F.3d 656
(7th Cir. 1993)

Union Carbide Corp. v. State Board of Tax Commissioners of State of Indiana,
No. IP 91-1711-C-T/G (S.D. Ind. Sept. 2, 1992), 992 F.2d 119 (7th Cir. 1993)

McCammon v. Indiana Department of Financial Institutions, No. IP 91-127-C
(S.D. Ind. Oct. 24, 1991), 973 F.2d 1348 (7th Cir. 1992), reh g denied, cert.
denied sub nom. Indiana Department of Financial Institutions v, Miller, 507 U.S.
920 (1993)

Bailey v. City of Lawrence, Ind., No. IP 90-C-1422-T/G (S.D. Ind. July 10, 1991),
972 F.2d 1447 (7th Cir. 1992), reh’g denied

Covalt v. Carey Canada, Inc., No. TH 86-45-C (S.D. Ind. Aug, 22, 1990), 950
F.2d 481 (7th Cir, 1991)

Taylor v. Nat'l Railroad Passenger Corp., No. IP 87-425-C (S.D. Ind. Jan. 19,
1990), 920 F.2d 1372 (7th Cir. 1990), reh’g denied

Crescent Corp. v. Proctor & Gamble Co., No. IP 86-C-222-T/G (S.D. Ind. Aug.
11, 1988), 898 F.2d 581 (7th Cir. 1990)

. a description of the number and percentage of your decisions in which you issued

an unpublished opinion and the manner in which those unpublished opinions are
filed and/or stored;

Since approximately 1994, almost all of my decisions and entries which contain
substantive rulings, legal analysis, and notable procedural determinations have
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been available in a searchable electronic form on the district court’s website
(http://www.insd.uscourts.gov) in the section labeled “Research Tools” in the
“Search Court Opinions” database. When this database was first made available
to the public, I deposited all of my rulings from prior years that were available in
electronic form into this database. 1 believe that Westlaw® and LEXIS® obtained
that entire database and incorporated it into their own databases. From the time
that the Search Court Opinions database became available to the public, the
district court in the Southern District of Indjana has updated our Search Court
Opinions database daily to include each written opinion I issue on the date of
issuance, and I understand that Westlaw® and LEXIS® incorporate our daily
updates into their own databases. From 1987 to 1994, my opinions were
published in the West reporters (Federal Supplement and Federal Rules and
Decisions) only when West made requests for particular decisions or when I sent
them for publication on my own initiative. Any of my opinions and decisions
from 1987 through 1993 that are not available from commercial publishers or
through the Search Court Opinions database can be found in the files of the Clerk
of the U.S. District Court for the Southern District of Indiana. From 1994
onward, the only written decisions that I did not routinely add daily to the Search
Court Opinions database, which should also then be available through either
Westlaw°, LEX[S", are decisions in Social Security review and pro se cases.. I
do not place the majority of Social Security review and pro se opinions into the
Search Court Opinions database because they are generally very similar to other
decisions of mine already in that or some other publicly accessible database and
they generally do not present any novel legal or factual issues. Nonetheless, all of
my decisions are on the public record of the court maintained by the Clerk in a
sequential docketing system and since 2002, all of this court’s dockets and rulings
can be accessed by the public through the PACER system.

. citations to all cases in which you were a panel member in which you did not

issue an opinion.

In the ten additional cases in the Seventh Circuit in which I sat by designation,
unpublished orders were issued in two of the cases and opinions were authored by
other members of the panels in the other eight cases. These are listed below.

United States v. Mosley, No. 93-1829, 35 F.3d 569, 1994 WL 503016 (7th Cir.
1994)

Johnson v. Jochums, No. 93-3678, 28 F.3d 1216, 1994 WL 329432 (7th Cir,
1994) (order issued by panel)

Opinions Authored by another Judge on Panel:

United States v. Humphrey, 34 F.3d 551 (7th Cir. 1994)

28

12:13 Apr 02,2009 Jkt 047206 PO 00000 Frm 00044 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\47206.TXT SJUD1 PsN: CMORC

47206.028



VerDate Nov 24 2008

37

United States v. Johnson, 32 F.3d 265 (7t Cir. 1994), cert. denied, 513 U.S. 1182
(1995)

United States v. Willigms, 31 F.3d 522 (7th Cir. 1994)
Prymer v. Ogden, 29 F.3d 1208 (’fth Cir.), cert. denied, 513 U.S. 1057 (1994)
United States v, Abbott, 30 F.3d 71 (7th Cir. 1994)

Gabriel v. United States, 30 F.3d 75 (7th Cir. 1994), reh g and suggestion for
reh’g en banc denied

Baravati v. Josephthal, Lyon & Ross, Inc., 28 F.3d 704 (7th Cir. 1994)
Jackson v. Roth, 24 F.3d 1002 (7th Cir. 1994)

16. Recusal: If you are or have been a judge, please provide a list of any cases, motions or
matters that have come before you in which a litigant or party has requested that you
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or
in which you recused yourself sua sponte. (If your court employs an "automatic" recusal
system by which you may be recused without your knowledge, please include a general
description of that system.) Please identify each such case, and for each provide the
following information: ’

a. whether your recusal was requested by a motion or other suggestion by a litigant
or a party to the proceeding or by any other person or interested party; or if you
recused yourself sua sponte;

b. abrief description of the asserted conflict of interest or other ground for recusal;
c. the procedure you followed in determining whether or not to recuse yourself;

d. your reason for recusing or declining to recuse yourself, including any action
taken to remove the real, apparent or asserted conflict of interest or to cure any
other ground for recusal.

The U.S. District Court for the Southern District of Indiana uses an automatic recusal
system. This is supplemented by individual judicial consideration of recusal requests
made by litigants and other sua sponte recusals when appropriate.

Our court utilizes a random draw to assign cases to the five district judges. I keep a

current list of all of our investments on file with the Clerk of the Court which is

referred to as my “conflicts” list. The list also includes the name of my wife’s law

firm and the names of two of my cousins who practice law in the Indianapolis area.

The Clerk’s staff is instructed that my name is not to be included in the random draw
" for assignment of any case in which any lawyer with my wife’s law firm or my
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specified cousins is a party or represents a party. With respect to some of the
investments on the list, such as companies in which we own stock, cases in which

those companies are parties are also placed in a random judge draw, without my name
as one of the potential judges.

With respect to some of the investments on my conflicts list, such as mutual funds,
the Clerk’s staff is instructed to bring me any cases assigned to me in which such
entities are named as a party so that I can evaluate whether my wife or I have a
“financial interest” in the subject matter of the controversy, as defined by 28 U.S.C. §
455(a)(4) and (d)(iii)-(iv); that is, if the outcome of the proceeding could substantially
affect the value of our investment.

Finally, both the Court Room Deputy (CRD) assigned to me by the Clerk and 1
personally check all of the cases assigned to me to verify that all potential conflicts of
interest have been caught by the automatic recusal system. My CRD checks newly
filed cases and all filings daily and I check all newly filed cases at least monthly.

In each instance in which recusal is sought or in which a potential disqualifying
concern is recognized sua sponte, I apply the requirements of 28 U.S.C. §§ 144 and
455 and consider any applicable provisions of the Code of Conduct for United States
Judges and the related commentary and advisory opinions of the Judicial Conference
Committee on Codes of Conduct and similar provisions of the American Bar
Association Code of Judicial Conduct. With respect to recusals that are automatic,
the recusal is either initiated by the Clerk of the Court, or reported to the Clerk by me

or my staff, and no opinion is issued in the case. The same is true when I decide to
Tecuse sua sponte.

When a recusal is requested by a party, I have generally issued a written opinion
addressing whether recusal is to be granted. These cases are listed below. This listing
of particular recusal cases is the most comprehensive that I have been able to
assemble with the means available to me, but I cannot state with certainty that it is
absolutely complete for the entire twenty years that I have served as a judge. Ihave
assembled this list by looking retrospectively through my rulings maintained by the
court, by utilizing commercial legal research services, and by searching my memory.

Hadler v. Union Bank & Trust Co., Docket Number 1P86-1127-C
Defendant in a civil case moved for my recusal on the grounds that my friendship
with a witness in the case would cause partiality or bias. The motion was granted
and recusal occurred. The recusal decision is reported at 765 F. Supp. 976 (S.D.
Ind. 1991)

Mason v. Hudnut, Docket Number IP 87-37 C (8.D. Ind. July 27, 1990)
Plaintiffs moved for my recusal on the grounds that before I was a judge, I made
political contributions to two of the individuals who were later named as
defendants in the case. The motion was initially referred to the Chief Judge of
the District, the Honorable Gene E. Brooks, who denied the motion as factnally
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insufficient to require. The plaintiffs sought a writ of mandamus challenging the
decision, and the Seventh Circuit Court of Appeals can be found at 916 F.2d 384.

Spangler v. Sears, Roebuck & Co., Dacket Number IP87-1013-C
Defendant in civil case moved for my recusal, asserting that my earlier rulings in
the case demonstrated bias and prejudice. The motion for recusal was denied as
insufficient, and is reported at 759 F. Supp. 1327 (S.D. Ind. 1991).

Lloyd G. Perry v. Linda Barnard et al., Docket Number EV88-24-C
Pro se plaintiff moved for my recusal, contending that my rulings in the case

demonstrated bias and prejudice. The motion was denied as insufficient in a
written ruling.

George Wade et al. v. Gordon Smith et al., IP88-C-0065-T/F and related cases, IP88-
C-1417 through 1422, 89-C-375 and 89-771.
The plaintiffs filed a Notice of Disqualification of Judge in IP88-C-0065.
Subsequently, counsel for one of the parties filed a notice that an investigatory
matter related to the underlying bankruptcy in this case was referred to the office
of the United States Aftorney in this district during the time I was United States
Attorney. The initial notice of disqualification in IP88-C-0065 alleged that
preliminary rulings demonstrated bias on my part. The subsequent notice from
the United States Attorney’s Office suggested that because of the pendency of the
referred investigative matter in that office during my tenure, there might be
grounds for disqualification. The plaintiffs’ Notice of Disqualification in IP88-C-
0065 was referred to Chief Judge Gene E. Brooks for a determination of its
sufficiency. The Chief Judge determined that no basis for recusal had been
shown. Upon receipt of the subsequent notice from the United States Attorney’s
Office regarding the pendency of the investigative matter, I sua sponte recused
from presiding in IP88-C-1417 and all of the related cases, including IP88-C-
0065-T/F.

Evans v. Thompson, TH 89-29-C (S8.D. Ind. Jan. 28, 1993) :
Pro se plaintiff filed motion seeking recusal asserting that rulings I made adverse
to him in this and a prior case demonstrated bias. The motion was denied ina -
written entry as the allegations were insufficient to require recusal.

United States v. Kehlbeck, Docket No. IP90-73-CR
Defendant in criminal case moved for recusa citing prior social contacts between
the defendant and me, and prior social and political contacts between a potential
sentencing witness and myself, Recusal was denied because the basis of the
request was insufficient to support recusal under §§ 144 and 455. This decision is
reported at 766 F. Supp. 707 (S.D. Ind. 1990).

United States v. Cross, Docket Number TH 91-13-CR. (S.D. Ind. Sept. 23, 1992)

Defendant in criminal case filed a pro se motion seeking my recusal. The
criminal complaint charging the defendant with escape from the federal prison in
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Terre Haute was filed before I became United States Attorney, but was pending
on the docket of the court during my tenure as United States Attorney. He was
indicted on the escape charge about three years after I became a judge. The
defendant contended that the pendency of the criminal complaint during my years
as United States Attorney provided me with extrajudicial knowledge about the
circumstances of his case. The motion was granted in a written entry.

Freeman v. Sports Car Club of Am., Inc., Docket Number IP 92-1767-C (S.D. Ind.
Sept. 9, 1993)
Motion by plaintiff. Plaintiff asserted that comments I made during an informal
scheduling conference with counsel for the parties demonstrated partiality or bias
on my part against the plaintiff or his case. The motion was granted in a written
entry.

United States v. Gevedon, Docket Number IP 96-CR-139-T/F (S.D. Ind. Dec. 16,
1998)
Defendant in a criminal case filed a pro se motion seeking my recusal. The
defendant asserted that information I received while handling this case and a
related civil case provided extrajudicial information which would prevent me
from being fair and impartial. The defendant also gontended that rulings that I
had made in this case adverse to him demonstrated bias and prejudice. The -
motion was denied in a written entry as insufficient to require recusal.

Joseph York v. Jake Brooks, Docket Number IP00-1054
Motion to recuse filed by pro se plaintiff alleging bias based on adverse rulings.
The motion was denied in a written ruling as insufficient to require recusal.

United States v. Ralph Taylor, Docket Number IP01-C-T/F
Motion for disqualification filed by petitioner Taylor alleging bias based on
rulings adverse to the pro se petitioner in criminal cas¢ and in the post-conviction
relief proceeding. The motion was denied in a written ruling as insufficient to
require recusal. )

Phifer v. Indiana Department of Correction, Docket Number TH02-C-152-T/L.
The pro se plaintiff moved for recusal on two occasions in the form of motions for
change of venue. The plaintiff asserted that adverse rulings demonstrated bias.
The motions were denied in written entries as insufficient to require recusal.

Phifer v. Larry J. McKinney, Chief Judge, Docket Number 2:03-cv-0214-DFH-WTL
1 sua sponte noticed the recusal issue. When this case was assigned to me,
another suit by the plaintiff in which I was named as a defendant, Phifer v. John
D. Tinder et al., Docket Number 2:03-cv-0197-LIM-WTL, was pending. A sua
sponte recusal was effectuated.
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Joseph Taylor v. Zettie Cotton, Docket Number 2:03-¢cv-0224-JDT-WTL
The pro se petitioner in this habeas corpus proceeding argued in a post-judgment
motion to reconsider that the denial of his petition showed bias. The plaintiff
asserted that my rulings showed bias and prejudice, and disqualified me from
presiding in this case. The implicit motion to recuse was denied in a written
ruling on the motion to reconsider as insufficient to require recusal.

Joseph Taylor v. Zettie Cotton, Docket Number 2:03-cv-0225-JDT-WTL
The pro se petitioner in this habeas corpus proceeding argued in a post-judgment
motion to reconsider that the denial of his petition showed a basis. ; The plaintiff
asserted that my ruling relied on information received outside the record and that
the receipt of extrajudicial information should have disqualified me from
presiding. The implicit motion to recuse was denied in a written ruling on the
motion to reconsider as insufficient to require recusal because the ruling denying
his petition did not rely on extrajudicial information,

Srivastava v. Rosenberg, et al., Docket Number 1:03-cv-0421-JDT-WTL
Motion for disqualification filed by pro se plaintiff allenging bias based on rulings
adverse to the plaintiff. The motion was denied in a written ruling as untimely and
insufficient to require recusal.

Torm Howse v. Monika Talbot, et al., Docket Number 1:03-cv-0986-JDT-WTL
The pro se plaintiff moved for a change of judge which was, in effect, a motion
for recusal. The plaintiff asserted that my failure to rule summarily in his favor
disqualified me from continuing to preside in his case. The disqualification
request was denied in a written ruling as insufficient to require recusal.

Torm Howse v. Roger McKinley, Docket Number 1:03-cv-1173-JDT-TAB
The pro se petitioner for a writ of habeas corpus seeking release from an Indiana
prison moved for my recusal, The plaintiff asserted that my rulings in his prior
case discussed above and in this case showed bias and prejudice and a personal
and financial interest in the outcome of his litigation. The motion was denied in a
written ruling as insufficient to require recusal,

Timothy Parks v. Evelyn Ridley-Turner, et al., Docket Number 1:03-cv-1741-JDT-
TAB
The pro se plaintiff moved for a change of judge which was, in effect, a motion
for recusal. The plaintiff asserted that my rulings in another case of his (which
he incorrectly contends was a suit against me and other judges in this district;
Docket Number IP95-1231) showed bias and prejudice and disqualified me from
presiding in this case. The motion for change of judge was denied in a written
ruling as insufficient to require recusal.

United States v. Patrick Pride, Docket Number 1:04-CR-0171-01

Motion to disqualify filed by defendant in this criminal case. The Indictment
alleged conduct by the defendant that was threatening and harmful to the Clerk of
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the Court and her employees. The defendant asserted that this could have-caused
bias on my part. The motion was granted in a written entry, with a suggestion that
all of the judges in this district be recused from the case. The recusal of all of the

judges was effectuated and a judge from outside the district was appointed to
preside.

Louis Gaines v. White River Environmental Partnership, et al., Docket Number 1:04-
cv-0320-JDT-TAB
The pro se plaintiff’s complaint and proposed amended complaint sought
disqualification of all judges who had presided over his prior litigation regarding
this dispute. The plaintiff asserted that prior rulings in his other litigation
demonstrated bias. The disqualification request was denied in a written ruling as
insufficient to require recusal.

Torm Howse, et al. v. The State of Indiana, Docket Number 1:04-cv-1530-JIDT-TAB
The pro se plaintiff suggested in a post-judgment motion to reconsider that I
should have recused from the case. The plaintiff asserted that my rulings in his
other two cases discussed above showed bias and prejudice and disqualified me
from presiding. The disqualification request was denied in a written ruling as
insufficient to require recusal.

United States v. Shaaban, Docket Number IP05-34-CR-01-T/F (S.D. Ind. Dec. 20,
2005)
The defendant in a criminal case moved for my recusal. The defendant asserted
that my rulings adverse to him demonstrated bias. The motion was denied in a
written entry as insufficient to require recusal.

United States v. Sarfraz Kahn, Docket Number 1:05-CR-0060-01
Sua sponte recusal. Shortly after assigninent of this criminal case to me, I noticed
that the entity alleged to be the victim of the crime charged was FedEx. I owned
FedEx stock at the time of the prosecution. The Clerk of the Court was notified
of my recusal through a memo from me. The recusal was effectuated and another
judge from the district was assigned.

United States v. Lawrence David Sowers, Docket Number 1:07-CR-0069-01
The defendant in this criminal case moved for my recusal. I served as the
attorney for this defendant in a criminal case in an Indiana court in 1978. : The
Clerk of the Court was notified of my recusal through a memo from me. No
opinion was written, The recusal was effectuated and another judge from the
district was assigned.

17. Public Office, Political Activities and Affiliations:
a. List chronologically any public offices you have held, other than judicial offices,

including the terms of service and whether such positions were elected or
appointed. If appointed, please include the name of the individual who appointed
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you. Also, state chronologically any unsuccessful candidacies you have had for
elective office or unsuccessful nominations for appointed office.

United States Attorney, Southern District of Indiana, May, 1984 to September 10,
1987 (Appointed by President Ronald Reagan)

Deputy Prosecutor, Marion County, Indiana, January 1979 to January 1983
(Appointed by Prosecutor Stephen Goldsmith)

Assistant United States Attorney, Southem District of Indiana, July 1975 to

August 1977 (Appointed by Attorney General Edward Levi and United States
Attomey James B. Young)

Member, Bloomington, Indiana Housing Quality Appeals Board, January1973 to
June 1974 (Appointed by Mayor Frank McCloskey)

Member, Bloomington, Indiana Parks and Recreation Board, January 1972 to
January 1973 (Appointed by Mayor Frank McCloskey)

b. List all memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have ever
held a position or played a role in a political campaign, please identify the
particulars of the campaign, including the candidate, dates of the campaign, your
title and responsibilities.

None.

18. Legal Career: Please answer each part separately.

a. Describe chmnologically yoﬁr law practice and legal experience after graduation
from law school including:

i. whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

I have not served as a lawAclerk to a judge.
i, whether you practiced alone, and if so, the addresses and dates;
I have not practiced law alone,
iii. the dates, names and addresses of law firms or offices, companies or

governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.
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United States District Judge

Southern District of Indiana

Birch Bayh Federal Building and U.S. Courthouse
46 Bast Ohio Street, Room 304

Indianapolis, Indiaria 46204

United States Attorney

Southern District of Indiana

United States Department of Justice
10 West Market Street, Suite 2100
Indianapolis, Indiana 46204

Associate

Harrison and Moberly, Attorneys at Law
Market Tower, Suite 700 '

10 West Market Street

Indianapolis, Indiana 46204

Partner

Tindeér & Tinder, Attorneys at Law
808 First Federal Building
Indianapolis, Indiana 46204

Deputy Prosecutor (Chief Trial Deputy)
Marion County Prosecutor’s Office

251 East Ohio Street

Indianapolis, Indiana 46204

Public Defender

Marion County Superior Court, Criminal Division,
Room Number 3

City-County Building, Room 242

Indianapolis, Indiana 46204

*Assistant United States Attorney

Southern District of Indiana

United States Department of Justice
10 West Market Street
Indianapolis, Indiana 46204

Associate

Tinder & O’Donnell, Attorneys at Law
808 First Federal Building
Indianapolis, Indiana 46204
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b. Describe:

i. the general character of your law practice and indicate by date when its
character has changed over the years.

Associate, Tinder & O’Donnell, April 1975 to August 1975 - I assisted in

- pre-trial investigation and preparation of civil and criminal matters. I
conducted legal research, drafted pleadings and memoranda, and
otherwise assisted the two lawyers in the firm. 1 also made court
appearances and otherwise represented clients of the firm. I handled a few
court trials on my own, and assisted other attorneys in several court and
jury trials. - \

Assistant United States Aftorney, Southern District of Indiana, August
1975 to August 1977 - I was responsible for the preparation and trial of
civil and criminal cases. In addition to trial duties, I was responsible for
advising federal agents on legal questions arising during investigations,
and for accepting or declining prosecution after the completion of *
investigations. I also served as grand jury supervisor, a duty that was
rotated monthly among Assistants. This required scheduling grand jury
sessions, the appearance of witnesses, and the return of indictments before
the District Court. As supervisor, I was responsible for presenting my
own cases, and those of other Assistants who were unavailable. I served
as grand jury supervisor for a total of four months during my tenure as an
Assistant. Bach Assistant was responsible for handling his or her own
cases on appeal to the Seventh Circuit Court of Appeals. During my
employment as an Assistant, 1 appeared before the Seventh Circuit for oral
argument more than ten times. :

Partner, Tinder & Tinder, August 1977 to May 1982 - In the first several
months of private practice with my father, I handled primarily personal
injury, corporate, and domestic matters, along with most of the criminal
cases undertaken by the firm. My clientele later grew to include several
small businesses and larger civil matters, for which I bandled jury trials
and appeals. 1 also accepted several pauper counsel appointments for
criminal cases in the U.S. District Court for the Southern District of
Indiana.. While in private practice, I also served as a part-time public
defender, and later as chief trial deputy for the Marion Couaty
Prosecutor’s Office (at which time our firm ceased handling criminal
cases).

As a part-time public defender, I was responsible for representing
indigents charged with felonies, ranging from minor thefts to first-degree
murder. This included pre-trial preparation, plea bargaining, jury and court
trials (on average one or more a month), and some appeals in the Indiana
Court of Appeals and the Indiana Supreme Court.
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As second in command in the state’s largest prosecutor’s office, I was
primarily responsible for supervising the forty felony-trial deputies in the
six Marion County criminal courts. This involved approving or rejecting
plea bargains, developing trial strategy, handling witness issues, screening
proposed cases, conducting legal research, and related matters,

Associate, Harrison & Moberly, May 1982 to May 1984 - My practice
concentrated on commercial litigation. I also served as general counsel to
a life insurance comparny, a residential builder, an automobile dealership,
and several other small businesses.

United States Attorney, Southern District of Indiana, May 1984 to
September 1987 - The Southern District encompasses sixty counties and
approximately two-thirds of the population of the State of Indiana. As
U.S. Attorney, I was responsible for executing the statutory duties of the
office prescribed by 28 U.S.C. §547, i.e,, prosecuting all violations of
federal criminal and civil laws; prosecuting and defending all civil actions
in which the United States and its officers are parties; instituting and
prosecuting actions for collection of fines, penalties, and forfeitures; and
making reports requested by the Attorney General. I also served as a
member, and later vice chairman, of the elite Attorney General’s Advisory
Committee, comprised of ten U.S. Attorneys from across the country,
With three other U.S. Attorneys, I served on the U.S. Sentencing
Commission Liaison Group, which provided input to the Sentencing
Commission’s development of mandatory federal sentencing guidelines.
Finally, I was one of two U.S. Attorneys appointed to serve on the
Executive Working Group for Federal and Local Prosecutorial Relations.
This group, which also included representatives of the National District
Attorneys’ Association, the National Association of Attorneys General,
and the U.S. Department of Justice, met three or four times a year to
discuss and resolve issues of interest to the various levels of prosecuting
agencies.

. your typical clients and the areas, if any, in which you have specialized.

As a federal prosecutor, the majority of my work was in the criminal area,
but I also had responsibility for a civil caseload, including trial and
appellate representation of such federal agencies as the Bureau of Prisons;
the Department of Health, Education, and Welfare; the Environmental
Protection Agency; the Food and Drug Administration; the Internal
Revenue Service; and the Veterans Administration.

In private practice I represented businesses and individuals in contract,

real estate, zoning, class action, personal injury, and civil rights actions. 1
also represented clients on corporate and insurance issues.
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c. Describe the percentage of your practice that bas been in litigation and whether
you appeared in court frequently, occasionally, or not at all. If the frequency of
your appearances in court varied, describe such variance, providing dates.

Approximately 60% of my practice was in litigation. I appeared in court

frequently.

i. Indicate the percentage of your practice in:
1. federal courts: 60%
2. state courts of record; 40%
3. other courts.

ii. Indicate the percentage of your practice in:
1. civil proceedings: 40%
2. criminal proceedings. 60%

d. State the number of cases in courts of record you tried to verdict or judgment
(rather than seftled), indicating whether you were sole counsel, chief counsel, or
associate counsel,

Sole counsel: more than fifty (50+); Chief counsel: approximately twelve (12);
Associate counsel: Approximately twelve (12)

i. What percentage of these trials were:
1. jury: 85%
2. non-jury. 15%

¢. Describe your practice, if any, before the Supreme Court of the United States.
Please supply four (4) copies of any briefs, amicus or otherwise, and, if
applicable, any oral argument transcripts before the Supreme Court in connection
with your practice.

The only matter that I recall being involved with in practice which was directed to
the Supreme Court of the United States is State v. McMillan, in which a petition
for a writ of certiorari was filed by the defendants. I assisted in the preparation of
a brief for the prosecution in opposition to the petition. The petition was denied
without argument. I do not have a copy of our brief in opposition,

19. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of each case. Identify the party
or parties whom you represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as to each case:

a. the date of representation;

39

VerDate Nov 24 2008  12:13 Apr 02, 2009 Jkt 047206 PO 00000 Frm 00055 Fmt6633 Sfmt6633 S\GPO\HEARINGS\47206.TXT SJUD1 PsN: CMORC

47206.039



48

b. the name of the court and the name of the judge or judges before whom the case
was litigated; and

c. the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

1. United States v. John D, Lind, IP76-61CR, United States District Court, Southern
District of Indiana, Honorable Cale J. Holder (deceased), 1976-1977.

The first seven counts of the indictment charged John D. Lind, a medical doctor from

_ Anderson, Indiana, with the possession and use of explosives which resulted in the
bombing of a plumbing supply company. The final two counts charged Lind with
conspiring to obstruct justice and the obstruction of justice with regard to the
investigation of the bombing. This case presented several complicated legal and
factual problems. For example, one of the government’s chief witnesses, who had
participated in conversations with both Lind and other conspirators, was found
decapitated prior to trial. This posed difficult problems in the admissibility of tape
recordings of those conversations. Lind’s nationally known defense counsel, F. Lee
Bailey, presented a vigorous defense, The defense had numerous and novel pre-trial,
trial, and post-trial legal maneuvers to make the prosecution effort more difficult. A
wide variety of scientific and technical methods were used as evidence in this trial.
The jury returned guilty verdicts on five of the explosive-device counts, and a not
guilty verdict on the obstruction oﬁustice counts. Lind was sentenced to nine years
imprisonment, and his conviction was affirmed on appeal. During the six-month
investigation and the trial, I was co-counsel for the United States with Mr. Goodloe. 1
wrote the appellate brief and presented the Government’s oral argument in the

Seventh Circuit.
Co-Counsel: Charles Goodloe, Jr.
' Assistant United States Attorney
10 West Market Street, Suite 2100
Indianapolis, Indiana 46204
(317) 229-2404
Opposing Counsel: Attorneys for Lind

F. Lee Bailey (address and phone number unknown)
Mark W. Shaw (last known address and phone number)
4154 State Road 135

Nashville, IN 47448-9067

(812) 988-8215

2. State of Indiana v. Michael O. Brooks, CR77-307C, Marion County Criminal Court,
Honorable Charles C. Daugherty (Retired), 1977

1 was appointed as a public defender to represent Mr. Brooks on a charge of first-
degree murder. The defendant gave a videotape confession prior to requesting an
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attorney. After the confession, my client contended that the killing was in self-
defense, despite the fact that he had stabbed the decedent nineteen times. Before trial,
the State’s best offer was a mandatory term of life imprisonment. During the course
of preparing the case for trial, I discovered some evidence regarding the
circumstances of the death that the police had overlooked. Through the presentation
of that additional evidence, along with a carefully focused challenge of the State’s
evidence, the defendant was able to obtain the more favorable verdict of the lesser
included offense. The jury returned a guilty verdict on the lesser included offense of
second-degree murder and recommended a sentence of fifteen to twenty five years
instead of life imprisoument. The Judge imposed the recommended sentence. On
appeal, the conviction was affirmed, 434 N.E.2d 878 (Ind. 1982).

Opposing Counsel:  Richard Plath
Deputy Prosecutor
251 E. Ohio Street, Suite 160
Indianapolis, Indiana 46204-2175
(317) 327-5297

3. State of Indiana v. Gary Burris, CR80-053A, Marion County Superior Court,
Honorable John W. Tranberg (Deceased), 1980

I represented the State of Indiana. The defendant was charged with the murder of an
Indianapolis cab driver during the course of a robbery. The State asked for the death
penalty. The evidence involved the testimony of co-defendants and a complicated'
chain of circumstantial evidence. The jury was sequestered during the trial due to
concern about exposure to the expected intensive media coverage during trial. After
returning a guilty verdict, the jury recommended the death penalty. The sentencing
judge accepted the recommendation. The conviction was affirmed 465 N.B.2d 171
(Ind. 1984)

Co-Counsel: J. Gregory Garrison
) Garrison Law Office
8720 Castle Creek Parkway, Suite 200
Indianapolis, Indiana 46250
(317) 254-0331

Opposing Counsel: Thomas E. Alsip
6100 North Keystone Ave., Suite 630
Indianapolis, Indiana 46220

L. Craig Tumer
342 Massachusetts Avenue, Suite 300
Indianapolis, Indiana 46204-2132
(317) 261-0900
4. State of Indiana v. Richard Moore, 2SCR80-005, Hamilton County Superior Coust,
The Honorable Jerry M. Barr (Retired), 1980
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Richard Moore was accused of killing his wife, her father, and a police officerin a
shooting spree. The State requested the death penalty. This case was unique in two
respects. First, the defendant pleaded guilty to the underlying murder charges, which
resulted in a sentencing trial to the court without a jury. This was the first time since
the reinstitution of the death penalty that a defendant in a capital case had pleaded

guilty in Indiana. Second, one of the bases for the death penalty was that one of the

victims was a law enforcement officer. Whether the defendant was aware that the
victim was a police officer was hotly disputed. This required resolution of a complex
legal question as to the intent required to impose the death penalty under this
provision, At the completion of a three-day sentencing trial, Moore was sentenced to
death. The sentence was affirmed on direct appeal to the Indiana Supreme Court.

I was sole counsel for the State in this prosecution.

Opposing Counsel: Wilmer E. Goering II
West 6% Street
Madison, Indiana 47250-3366
(812) 237-5230

. State of Indiana v. Sanford Marshall, CR81-007A, Marion County Superior Court,

The Honorable John W. Tranberg (Deceased), 1981.

This was a murder prosecution of an accomplice in a robbery-murder resulting in the
deaths of two deputy sheriffs. During the robbery, Marshall posed as a customer, and
was serving as the look-out. The other robber forced the store employees and
customers into a back room and had them bound and gagged. Marshall and the other
robber acted as if Marshall were being forced to bind and gag the hostages. When the
police arrived, a shoot-out ensued. Rather-than running, Marshall taped his wrists and
lay on the floor with the hostages, His partner was killed in the shootout. After
employees and customers were taken out of the store by police, Marshall, who had
continued to play the role of a hostage, disappeared into the crowd. For the most part,
the hostages were unaware of Marshall’s role in the robbery. Marshall also took on a
very different appearance after his escape from the store, which posed major
identification problems. This unique set of facts presented an interesting test of the
felony-murder rule in Indiana. A careful investigation disclosed contact between the
other robber and Marshall prior to the robbery, including the fact that on the
afternoon of the robbery, Marshall had supplied his partner with a firearm which
resembled the murder weapon. At trial, Marshall’s defense was based partly on
coercion and partly on alibi. As might be expected, the trial was quite dramatic, and -
the families of the victims and the defendant were emotionally involved. At one
point in the trial, Marshall lunged across counsel’s table and tried to grab my
associate counsel. The defendant was convicted and the jury recommended against
the death penalty. Marshall was ultimately sentenced to a long term of imprisonment
rather than death. Mr. Winingham and I shared the preparation of this case for trial
and the trial responsibilities, representing the State of Indiana.
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Associate Counsel; William E. Winingham
2859 North Meridian Street
Indianapolis, Indiana 46206-1317
(317) 920-6400

Opposing Counsel: Dwight Ritter
2869 India Street
San Diego, California 92103
(619) 296-0123

6. State of Indiana v. Harry E. Ferguson, CR79-2608, Marion County Superior Court,
The Honorable Webster L. Brewer (Retired), 1979; Indiana Supreme Court, 6805164,
United States Supreme Court, 80-6130, 409 N.E. 2d 615 (sub nom State v. McMillan),
cert. denied 450 U.S. 1003 (1981)

Harry E. Ferguson was charged with robbery and, because of prior felony convictions, a
sentence enhancement was sought under Indiana’s habitual offender statute. Under
Indiana law, in addition to deciding the underlying charge, the jury must decide whether
the elements of the habitual offender enhancement have been proved beyond a reasonable
doubt. The jury was unable to reach a verdict on the habitual offender sentence
enhancement, and a mistrial was declared. At about the same time, similar mistrials
occurred in two other cases handled by the Marion County Prosecutor’s Office, namely
State v. Hubert McMillan and State v. Albert Lee Woods, as well as in several other
counties throughout the state.

In each case, we sought to have sentencing hearings re-set on the habitual offender
portions of the trials. Each request was denied. The State appealed each case to the
Indiana Court of Appeals, where the cases were consolidated and transferred to the
Indiana Supreme Court. The Indiana Supreme Court ruled in favor of the State and
permitted retrial on the habitual offender sentence enhancement. The defendants sought
a writ of certiorari from the United States Supreme Court, which the Court denied.

The case resolved two important issues: First, whether the State was authorized to appeal
the trial courts’ rulings; second, whether the protection against double jeopardy permitted
-a partial retrial in these cases. The State ultimately prevailed on both questions, although
the Indiana Supreme Court was not explicit in finding a basis for its appellate
jurisdiction. As the Indiana Supreme Court noted, this was a case of first impression in
this state. It resolved issues that were important to prosecutors throughout Indiana. At
retrial on the habitual offender enhancement, the jury found that the defendant had the

prior convictions alleged and the enhancement was added to his sentence on the robbery
charge.

I was trial counsel, representing the State of Indiana, at all of the Ferguson proceedings,
and I was co-counsel with Mr. Small and Mr, Worden on the appeals of all three cases in
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the Indiana Supreme Court and on the opposition to the petition for writ of certiorari in
the United States Supreme Court.

Associate Counsel:  (on Indiana and U.S. Supreme Court brief)
Michael Worden
Office of the Attorney General of Indiana -
5% Floar Government Center South
302 West Washington Street
Indianapolis, Indiana 46204
(317) 232-6201

Bobby Jay Small

542 Lockerbie Street
Indianapolis, Indiana 46202
(317) 636-1700

Opposing Counsel: Perry H. Harrold (last known contact information)
68 West Main Street
Martingville, Virginia 24112
(276) 638-6483

Also on appeal for defendants:
Sandy L. Bryant g

244 North College Avenue
Indianapolis, Indiana 46202
(317) 464-1463

Kenneth C, Kemn

P.0.Box 2321

Indianapolis, Indiana 46206-2321
(317) 353-6038

State of Indiana v. Anthony E. Peterson, CR79-003, Hamilton County Circuit Court,
The Honorable Paul H. Johnson, 1979. 448 N.E.2d 673 (Ind. 1983)

[ was the prosecutor in this case in which the defendant was charged with committing a
murder during the course of a drug store robbery. This was a death penalty case, one of
the first such cases tried in Indiana since the early 1960°s. The trial, including
suppression hearings and jury selection, lasted nearly three full weeks. The trial itself
was long and vigorously contested. A variety of issues, such as the admissibility of
expert testimony on the subject of eyewitness identification, the admissibility of
testimony from a witness who had undergone hypnosis to refresh his recollection,
conflicting evidence on searches, and an alibi defense also posed major problems for the
prosecution. The jury returned a verdict of guilty on the murder and robbery charges but
recommended against the imposition of the death penalty. The defendant was sentenced
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to a term of imprisonment of sixty years, Ultimately, the Indiana Supreme Court
reversed the conviction because of the use of hypnosis, and clearly established a rule of
evidence prohibiting the use of post-hypnotic testimony in Indiana couris. Prior to this
case, no Indiana case had been decided on the subject and the case law of other
Jjurisdictions was split. Peterson was eventually retried without the post-hypnotic
evidence, and was again convicted of these serious charges. I was not directly involved
in the second trial because of schedule conflicts.

Co-Counsel: J. Gregory Garrison
Garrison Law Office
8720 Castle Creek Parkway, Suite 200
Indianapolis, Indiana 46250
(317) 842-8283

Opposing Counsel: David M. Adams
40 South 9™ Street
Noblesville, Indiana 46060-2601
(317) 773-0009

Bruce Boje

1312 Maple Avenue

P.O. Box 2169

Noblesville, Indiana 46061-2169
(317) 773-4400

. William J, Prater v. U.S. Parole Commission and ThomasJ. Keohane, Warden, 84-1121,

United States Court of Appeals, Seventh Circuit, Presiding Judge: Rehearsing en banc,
Chief Judge Cummings presiding. 802 F. 2d 948 (7th Cir. 1986)

William J, Prater was one of the three men who conspired to kill United Mine Workers
president Joseph Yablonski in 1969. Prater was also a Mine Workers official whose role
in the conspiracy was to transfer union pension funds to the triggerman in payment for
the murder. Prater pleaded guilty to the federal crime of conspiring to injure a United
States citizen in the exercise of his federal rights, a violation of 18 U.S.C. 241, Prater
was given a life sentence under which he would become eligible for parole in ten years,

Prater was incarcerated at the United States Penitentiary at Terre Haute, Indiana, when he
became eligible for parole. The Parole Commission denied Prater’s initial request for
parole because it determined that release would depreciate the severity of his offense.

Prater sought habeas corpus relief in the United States District Court, contending the
grounds on which his parole had been denied had been enacted into law after his crime,
thus violating the constitutional provision against ex post facto laws. The government

‘contended that the ex post facto provision was inapplicable because the statute and

guidelines in effect at the time of Prater’s crime were sufficiently broad to encompass the
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principle of depreciation of the severity of the offense. For that reason, denial of parole
was a possibility which Prater faced when he was sentenced.

The writ was denied by the district court in a decision reported at 575 F. Supp. 284 (S.D.
Ind. 1983) Prater appealed, and the Seventh Circuit reversed the district court decision
and remanded the case for a hearing in an opinion reported at 767 F.2d 1230 (7th Cir.
1985). The government petitioned for rehearing en banc, which was granted.

Assistant United States Attorney. Carolyn Small was the principal author of the
government’s briefs. I presented the government’s oral argument before the Seventh
Circuit at the rehearing en banc. After rehearing, the decision of the trial court to deny
the writ was reinstated.

Co-Counsel: (on the briefs)
Former Assistant United States Attorney Carol Small Grant
6419 North Carrollton Avenue
Indianapolis, Indiana 46220
(317) 251-7550

Opposing Counsel:  James J. Barrett (last known contact information)
182 Washington Street
Route 2, Box 23
Stantan, Kentucky 40380
(606) 663-2844

. United States v. Eli Lilly and Company and United States v. William fan H. Shedden,

IP85-53CR and IP85-54CR, United States District Court for the Southern District of
Indiana, The Honorable S. Hugh Dillin (Deceased), 1985.

Eli Lilly and Company and Dr. Shedden were charged with violations of Food and Drug
Administration laws related to the drug Benoxaprofen (Oraflex). The litigation was
terminated without trial because Lilly and Dr. Shedden pleaded guilty to all 15 counts of
the charging informations.

This case was one of the first of its kind in the nation. Although the statutes had been in
effect for many years, they were rarely utilized, The factual issues were highly technical
and extremely complex. Lilly had developed Oraflex primarily to treat the symptoms of
arthritis. Because of a series of adverse reactions, including several deaths, it was
believed that Lilly had failed to properly report certain adverse reactions during the
testing and marketing stages of the development of the drug. Civil litigation about the
Oraflex adverse reactions was underway throughout the country. The criminal litigation
served to fully investigated the allegations and dealt with difficult issues of personal and
corporate criminal liability. The decisions whether to charge Lilly criminally and which,
if any, individuals should be charged were complex matters involving discussion and
debates at the highest levels of the Department of Justice and the Food and Drug
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Administration. Likewise, whether the charges should be felonies or misdemeanors was
not easily resolved. I participated in these conferences and played a role in developing
the ultimate outcome, although the final decision was made by the Deputy Attorney
General. The investigative work-up of the case and the witness examinations were
conducted by Ms. Golden and Ms. Johnson,

Co-Counsel: Vicki G. Golden
Anita Johnson (I do not know if these lawyers are still with the
Department of Justice)
Office of Consumer Litigation
Department of Justice
Washington, D.C. 20530
(202) 307-3009

Opposing Counsel:  for Eli Lilly and Company
David W. Mernitz
4600 Oakgrove Circle
Westcliff, CO 81252-0126
(719) 783-2153
(719) 783-3770

Charles F.C. Ruff (Deceased)
for William Ian H. Shedden
Daniel F. Evans

cfo Clarian Health Partners
Corporate Offices

1701 N Senate Avenue -
Indianapolis, IN 46202

(317) 962-9601

(317) 332-7602

for William Ian H, Shedden
Gerald A. Feffer

Williams & Connolly LLP
725 Twelfth St., N.W.
Washington, DC 20005

10. United States v. Merchants National Bank & Trust Co., IP86-105, United States District

Court for the Southern District of Indiana, The Honorable S. Hugh Dillin (Deceased),
1986.

This investigation of a major national bank for violations of the Bank Secrecy Act,
specifically 21 U.S.C. §§ 5313 & 5322, was conducted under my supervision as United
States Attoney. This was one of the first bank prosecutions under this version of the
Act. Assistant United States Attorney Warden conducted the day-to-day aspects of the
investigation. I supervised his work and participated in the plea negotiations which
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resulted in a felony conviction for the bank and a substantial fine and sentence of
carefully monitored probation. The resolution of this case was unique for its time and
‘was a model utilized in subsequent investigations. This prosecution has been credited for
enhanced compliance with the Act by banking institutions in this jurisdiction.

Co-Counsel: Assistant United States Attorney Jarnes Warden
10 West Market Street, Suite 2100
Indianapolis, Indiana 46204
(317) 2292448

Opposing Counsel:  Forrest B. Bowman, Jr.
1 North Penngylvania Street
Indianapolis, Indiana 46204
(317) 632-6584

David L. Zoeller

c/o National City Bank
1900 E. Ninth Street
Cleveland, Ohio 44114
(216) 222-2000

20. Lepal Actlvities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe fully the nature of your participation in these activities.
Please list any client(s) or organization(s) for whom you performed lobbying activities
and describe the lobbying activities you performed on behalf of such client(s) or
organizations(s). (Note: As to any facts requested in this question, please omit any
information protected by the attorney-client privilege.)

The opportunities I had to participate in litigation early in, and frequently throughout, my
career have provided me a specml perspective on litigation skills which I have attempted
to share with others. Beginning in 1980, I joined three other experienced litigators and a
permanent faculty member at Indiana University School of Law-Indianapolis to teach a
litigation skills course. We developed the structure of the course with the guidance of
Professor James McElhaney of Case Western School of Law, a widely regarded expert
in teaching trial skills. Our course combined a series of lectures on the fundamental
techniques of courtroom advocacy with actual witness examinations, jury arguments,
and other aspects of trial skills. The course is still one of the most popular offerings at
the law school, and is still taught by one of the original lawyers who developed it, and he

. teaches it with some of the former students from the course who have gone on to excel in
courtroom advocacy. Although my active involvement in the course ended in 1990, I am
proud that the tradition of learning litigation skills by practicing them in a realistic
setting continues, The quality of this course was recognized in December of 1983 when
the law school was awarded the Emil Gumpert Award by the American College of Trial
Lawyers for excellence in the teaching of trial advocacy.
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[ also sought to foster improvement in trial advocacy by forming a trial skills training
program in the Marion County Prosecutor’s office when serving as Chief Trial Deputy
and by participating as an instructor in several trial advocacy programs offered by the
National Institute of Trial Advocacy and the United States Attorney General’s Advocacy
Institute,

As'a judge, I have had the opportunity to participate in the development of ways to make
the litigation process more efficient. Beginning in 1988, I started working with the staff
of our clerk’s office to develop automation systems which began with making basic
personal computers available to each judge’s staff to allow the use of computer-assisted
legal research. Today we have a sophisticated interactive netwotk which includes
electronic filing of virtually all of the pleadings and papers in civil and criminal cases
and sharing scheduling information, jury instructions, and other information among the
judges on our court. Lawyers and the public have continuous access to all of the N
materials on our dockets and we are able to process a large volume of litigation in a
reasonably efficient manner. We have also developed courtrooms which incorporate the

latest technology for efficient presentation of visual and audio exhibits to the jurors and

judge, as well as other features that improve the needed communication skills for
litigation. Throughout this, I have been the sponsoring judge for our technological
innovations. We formed working groups consisting of lawyers who practice frequently
in our court and the technology staff of our coutt to coordinate the needs of those who
litigate in our courts with the needs of our staff. This work also caused me to become
involved on the national level of court automation by serving as the chair of a committee
(formed by the Administrative Office of the U.S. Courts and the Committee on
Automation and Technology) of judges, clerks, automation specialists, librarians, and
other court personnel develop new and effective ways of incorporating automation
concepts to improve the efficiency of the judicial process. Subsequently, I served on the
Committee on Automation and Technology of the Judicial Conference which furthered
my involvement in incorporating the efficiency of automation to help meet the needs of
the courts on a national basis.

Interaction with judges from other judicial systems throughout the world has also been
an interesting opportunity for sharing aspects of the American legal system with others.
I have visited England and the former republic of Yugoslavia to participate in programs
about substantive, procedural, and ethical issues presented to courts. I haye also hosted
judges from, among other places, Russia, China, and South Korea. Most recently, this
February, along with a judge from our state court system, I hosted a judge from Kobe,
Japan, so that he could study in depth how we work with jurors. In 2009, Japan will
resume utilizing civilian jurors in criminal cases, which has not been done since before
the Second World War. Japan is very interested in the American jury system and this
allowed me to demonstrate some of the methods we use to make the jury experience a
meaningful one for our jurors.

Judges are often asked to speak at bar association functions and to law school groups.

This has provided me with opportunities to talk about the pro bono representation
program utilized by our court through our Local Rule 4.6. We have developed a list of
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lawyers who are willing to assist pro se litigants when needed, and this has provided
much needed litigation help for some indigent litigants and at the same time has allowed
lawyers to sharpen their trial skills in making meaningful presentations in difficult cases.

I try to use speaking opportunities to develop interest in this program whenever possible. -

Another topic that I often emphasize at bar and law school programs is the importance of
public service and pro bono service by those in the legal profession.

Finally, from 1991 until 1993, the Southern District of Indiana participated in a pilot
program of allowing cameras and recording devices in trials and hearings. The program
was conducted by the Federal Judicial Center on behalf of the Judicial Conference. I
served as the court’s liaison with media organizations in developing guidelines and rules
for this program. :

21. Teaching: What courses have you taught? For each course, state the title, the institution

22,

23.

24

.

at which you taught the course, the years in which you taught the course, and describe
briefly the subject matter of the course and the major topics taught. If you have a
syllabus of each course, please provide four (4) copies to the committee.

From 1980 until 1990, I taught a course in trial advocacy at the Indiana University
School of Law-Indianapolis along with several other lawyers and a permanent law
school faculty member. The course was designed to allow law students to learn about
trial techniques through listening to lectures from experienced litigators and through
mock witness examinations, arguments, and trials.

Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers, clients or
customers. Please describe the arrangements you have made to be compensated in the
future for any financial or business interest.

None

Qutside Commitments During Court Service: Do you have any plans, commitments,
or agreements to pursue outside employment, with or without compensation, during your
service with the court? If so, explain.

None

Sources of Income: List sources and amounts of all income received during the
calendar year preceding your nomination and for the current calendar year, including all
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure
report, required by the Ethics in Government Act of 1978, may be substituted here.)

See attached Financial Disclosure Report
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25, Statement of Net Worth: Please complete the attached financial net worth statement in
detail (add schedules as called for). '

See attached Net Worth Statement

26. Potential Conflicts of Interest:

a. Identify the parties, categories of litigation, and financial arrangements that are
likely to present potential conflicts-of-interest during your initial service in the
position to which you have been nominated. Explain how you would address any
such conflict if it were to arise,

I would be presented with a conflict of interest in any case described by 28 U.S.C.
§ 455(b). 1anticipate that such conflicts would most frequently arise in cases
involving parties in which my wife or I have a “financial interest” as defined by
28 U.S.C. § 455(d)(4), or in which a person within the third degree of relationship
to either of us is a party, officer, director, or trustee of a party; a lawyer; a material
witness; or possesses an interest which could be materially affected by the
outcome of the litigation. A potential conflict of interest would be cases in which
my wife’s firm, Barnes & Thornburg LLP, represents a party. Other potential
conflicts of interest would be presented by an appeal of any decision I have made
in the district court, or any appeals in cases which were pending in the Southern
District of Indiana during my tenure as a judge in the district court. With respect
to all other potential conflicts of interest which would be raised by the parties or
which would be observed by me sua sponte during my consideration of appeals, I
would address each on a case-by-case basis.

b. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern.

If confirmed, would follow the procedures established by the Seventh Circuit
Court of Appeals, including any automatic recusal system. I would maintain an
up-to-date recusal list with the Clerk’s office. Additionally, I would review the
record in all cases assigned to me, including the disclosure-of-interests statement
that is required by Seventh Circuit Rule 26.1, to make a case-by-case
determination if any reason for recusal exists, as described above. In each
instance in which recusal is sought or in which a potential disqualifying concern
is recognized sua sponte, I would apply the requirements of 28 U.S.C. §§ 144 and
455 and consider any applicable provisions of the Code of Conduct for United
States Judges and the related commentary and advisory opinions of the Judicial
Conference Committee on Codes of Conduct and similar provisions of the
American Bar Association Code of Judicial Conduct.

27. Pro Bong Work: An ethical consideration under Canon 2 of the Americen Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of
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professional prominence or professional workload, to find some time to participate in .
serving the disadvantaged.” Describe what you have done to fulfill these
responsibilities, listing specific instances and the amount of time devoted to each.

During my employment with the United States Attorney’s Office and as a judge, I have
been prohibited from acting as a lawyer outside those capacities. While in private
practice (from 1977 to 1984) I routinely accepted assignment of pro bono civil cases
through the Indianapolis Bar Association and at the requests of individuals. I estimate
that I spent on average 40 hours per year on such cases. From 1977 to 1979, I served as
a part-time public defender in a criminal court in Marion County, Indiana, and accepted
appointments in the federal court for several indigent criminal defendants. Although I
was provided some compensation for this work, it was essentially nominal, and I
considered that criminal defense work to be in large part a service to the courts and to the
disadvantaged defendants and their families. I also consider my work as a state and
federal prosecutor and my work as a judge to be of service to the disadvantaged.

1 have also served (from 2002 through 2004) on the Indianapolis Bar Association
Standing Pro Bono Committee and have worked within the district court and with the
practicing bar to enhance our program to obtain volunteer counsel for indigent civil
litigants pursuant to our Local Rule 4.6. When time has permitted, I have also worked
with organizations to aid the disadvantaged, including serving as a mentor through the
Big Brothers of Indianapolis program from 1978-80, and from 1987 until 1997 through
the Wheeler Boys and Girls Club. I also worked in food service at the Cathedral Soup
Kitchen on a monthly basis from 1984 to 1995.

28. Selection Process:

a. Please describe your experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to your nomination and
the interviews in which you participated). Is there a selection commission in your
jurisdiction to recommend candidates for nomination to the federal courts? If so,
please include that process in your description, as well as whether the commission
recommended your nomination. List the dates of all interviews or
communications you had with the White House staff or the Justice Department
regarding this nomination. Please do not include any contacts with Federal
Bureau of Investigation personnel concerning your nomination.

On April 21, 2007, 1 interviewed with United States Senator Richard G. Lugar
regarding my interest in being considered for a vacancy on the Seventh Circuit
Court of Appeals. On May 16, 2007, I interviewed with Mr. Fred Fielding, White
House Counsel, and two members of his staff. On May 17, 2007, I interviewed
with Attorney General Alberto R. Gonzales and members of his staff. In late May
2007, 1 was notified that-] had been approved for further consideration. I was
contacted by staff of the Department of Justice regarding nomination paperwork.
After completing that paperwork, my nomination was submitted to the United
States Senate on July 17, 2007. .
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b. Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any currently pending or specific case, legal issue or question
in a manner that could reasonably be interpreted as seeking any express or
implied assurances concerning your position on such case, issue, or question? If
so, please explain fully, '

No.
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Y FINANCIAL DISCLOSURE REPORT Repore Required by the Eihica
. in Goverroment Act of 1978
NOMINATION FILING ) a(/..v.c“.,fyg‘m)
1 Poren - [ |3 Coxrter Orpanizatien ) 3. Dato of Rupert
Tinder, John D Soventh Circuit o0 -
4 rtiche HI neitve or sealor status; Sa. Report Type (check appropriate type} : & Reperthug Porind
. T Nomination, Daso TATR07 OLDL/2006
Circult Jodgo « Nominea 0 bt [ Acsa g e Ld
. 077182007
o sh [] Amendod Repart
7. Chambers or Office Addross & On tho hasls of tha bnformation contained In fhis Repert and ahy
1t Is, in my opiuton, in
46 Fast Oblo Stroet, Room 304 Wik sppEcedis laws and regulations.
Indisnapolis, IN 46204
wing Dats

IMPORTANT NOTES: The instructions sccompanying this forws must be followed. Camplets all parts,
cheeking the NONE Bax for each part where you have no reportable information. Sign on kaxt page.

L POSITIONS. (eporting U vee o 319 of i )
D ‘NONE (No reportable paositions.) ’
POSITION v NAME OF QRGANIZATION/ENTITY.
1 VicoProsidont ) Indianspolia Bar Assacistion
2,
3
4.

1. AGREEMENTS, (Reporting indvbinel enly res . 14-18 of tasiractons)
NONE (No reportable agreenients.)

DATE . PARTIES AND TERMS
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FINANCIAL DISCLOSURE REPORT Nazsg of Person Roporting ‘ Pate of Repost.
Page20f11 - Tinder, Jobn D vR2001
IL NON-INVESTMENT INCOME. @eportn d soepp 172 of )

A. Filer's Nor-Investment Income ’

NONE (No reportable non-investment income,)

DATE SOURCE AND TYPE INCOME
(yours, not spousc's)

B. Spouse’s Non-Yovestment Xocome - i yos mere sarried daring sny portiae of the reporting yeat, complals thlx sectlon,
{Dotlar amaunt mot rejuired axcept for homoraria,)

D NONE (No reportabie non-investment income.)

DATE SOURCEAND TYPE
1.2006 Beres & Thomborg, Attomoys st Law (Partnership Share)
2.2007 ‘ - Bames & Thornbarg, Attomeys st Law (Partnership Share)
3
4,
5.
IV. REIMBURSEMENTS JRTp—

(Iacluctss thase io spouse and dependent children. See pp, 25-27 of instructlons,)

] NONE @o reportable reimbursements.)
SOURCE DESCRIPTION

1.  Exempt
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FINANCIAL DISCLOSURE REPORT | e ot Personaperetng . Dteof Bogert
Page 3 of 11 " | Thder, John D . 077182007
V. GIFTS. ttactuta those o it d dren. Seapp. 3031 of )

[] NONE Mo reportable gifs) )

1 Exempt

VI LYABILITIES. anctnes thore of sponse and dependent chlidrey, Sa pp. 13-31 of instracdions)
[X] NONE (o reportable labilities)

CREDRITOR DESCRIPTION YALUE CODE
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FINANCIAL DISCLOSURE REPORT .  |Nsmeol Purwen Roportiag - Data of Repert
Page 4 of 11 . Tinder, Jobn D 0711872001
VIL INVESTMENTS and TRUSTS - o, sies, 1 inctates thess o the ; Sou . 3460 of g Insrueons)
D NONE (No reporiable Income, assefs, or fransactions.) )
- B. [y A D,
Description of Amcts Income daring Gross veloe of eodt of . ‘Trsnasctions during reporting poriod
" (lostuding tros nescts) roporting period veporting peciod
(0] [) m @ . @ @) ) &)
Placs *(X)" sftst ouch asmot” Amomt | Typotes. | Valse | Ve | Typies Dan | Vane | Geb Identity of
 cuemy from prior dislomre Codol | div,re, | Codo2 | Mathod | buy,eell, Mooth- | Codo2 | Codul buyedsellar
4D { orint) GP) | Coded | rodenmtion) | Day i3] (AH) (ifprivats
QW) A tranasation)
L, National City Bank Account A | Interest Brompt
2. First Indiena Bank - IRA #1 (CD) A | Ioterest i T
3. Bames& Thomburg Profit Sharing Flan N;me o T

4. -Vanguard Institutional Index Mutual Pund

5. -Harbor Cap Apprec Mutgal Fund

6. -Fidslity Soaa)l Cap Stock Muual Fund

7. . ~William Bleir Inll Or ¥

8. United Home Lif Ins. Co. (Annuity) A Inferest K T
9. AH.Bolo Commen Stock A Dividend K T
10.  Colgate Palmolive Common Stock B Dividend K T
1}, Nocthwostern Mulual Lifs lns Co (Anoulty) | B Dividead L T

12 -Franklin Traplen Lntl Eq Mutoal Fund

13 -Balansed Mutual Fund

14, -Index 500 Stock Mutual Fund

15, -Mid Cap Growth Stock Mutual Pund(Ses

Footnote #1)
16, Treanury Notes - C | towwes L T
17, Scries HB Savings Bood Purchased 1992 B | Iteiest X T
. L3
1. s Gain Codder: : K=31000 or lem B =31,001 - 52,300 C=$2,501 - 35,000 D=34,001 - $13,000 B 815,001 - £50,000
{See Cohumaa B widd D4} P=430.00] - §100,000 @ =$100,00 - §1,000,000 H1 =81,900,001 - $5,008,000 Wl ~idre then $5.000,000
-] L Vake Codm $2513,000 or kes X =§15.001 - 550,000 L =350,001 ~ $100,000 M ~3100,001 - £250,000
(Sea Cotmnes Ct md D3} N =£250,001 - £500,000 0 =£500,00} + SLIVO,000 1 =31,000,01 - $5,000,000 H'.’.I‘ﬂ.ﬂhm
3. Valoe Mettod Cofes. P2 =29,000,01 - 550,000,600 oty T =Cub Maket
(Beo Colmm C2) Q=Apgraasl VaOther 9 =Assesment
N U=Book Valsa W =Satimated
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FINANCIAL DISCLOSURE REPORT Name f Person Reporttay’ Do of Repact
Page5of11 - Tinder, John D 077182007
VIL INVESTMENTS and TRUSTS .- incoe, sz, ramactons (tncindes thase of the sposse end bepenisnt chidren. Sou pp, 3H4-40 of feng turtractons)
D NONE (No reportable income, assets, or transactions.) ’
[ A B. c. - "D, B
Description of Assety Income dusing Gross veloo et end of ‘Transaetiona during reporting period
{lochuding trost agsety) ‘Teposting period repocting pesiod
. m @ (U] @ M @ @ “ 3]
Pleco "(X)" aficr cach msset © jAmount | Type(eg. Vako Valoo Type(o.q. Data Valuo CGain Identity of '
* exompt froaa prior disclosure Codl | div romt, | Code2 | Method | boy,aell, Month- | Code2 | Codsl buyedseller
@A) | orbr) (F) | Code3 | redempion) | Dy | @B | (ad) (@ privato
Q@w tansmciion)
18, Serics EB Savings Bonds Purchased 1993 B Interest K T Brempt
19." Series EB Savings Bonds Purchased 1994 | B Intorest | K T
20. Vangwrd-RA#2 D | Divideod N T
21, -Vanguand 500 Index Fund
22.  -Vangusrd LT Troasury Pund Admirel
Shares )
23.  Vanguaed - IRA 8 ¢ | Dividend M T
24, -Vanguard 500 Index Fund
25, -Vnguard Tolbcotamunications Services
Fund
26. Vanguard Brokerage Account #1
27 -Vangwrd 500 Index Fund D | Divided | N T
28, -Vanguard Allocation Fuad A | Dividead 1 T
2. -Vanguard Tacgot Retirement 2015-55% A | Dividend ] T
30. .Vangusrd Bquity Income Fund A | Dividend LA T
31, -Vanguard Buropean Stock Indax A Dividend I T
32 -Vanguard REIT Indox Fund Ados "A | Dividena | k- T
33, -Vaoguard Telocom Servicss ldx Adm B Dividerd M T
3. -Vangurd Vatue Index Fund A | Dividmd | J T
1, lnoome Galy Codex: A =31,000 or e ) B =31,001 - 12,500 C=§2,501 - 33,000 D=34,001 - 25,000 B=$13,00! - £50,000
B-&_llﬂl)l] * P=$30,00% « $100,000 - 0 ~3100,001 - 1,500,000 HE 31,000,001 ~ 13,000,000 H2 =hdore s 25,000,000
1 Valee Codey F2315,000 0¢ by - 315,001 - $50,000 L =350,001 - $100,000 M =31a8,00] - 5250,000
{(Beo Cohsew C1 snd D7) N =3150,001 ~ $400,000 O =5500,00¢ - $1,000,000 P ~35,000,001 - $3,000,000 P2=33,000,001 - §29,000,000
3. Vdoe Method Codas R Y =523,000,001 - $50,000,000 R =Coxt (Real Ratadn Only) P4 =bisre than 556,000,000 TwCmb Miket
(Ses Colswan C2) QrAppmaial V =Otbar 8 =Asscpmrt
. U =Book Vake N W oRatimeted
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FINANCIAL DISCLOSURE REPORT - |NuseotPennoportig - Peta ol Bepert
Page 6 of 11 "} Tinder, Jobn D . ’ . 07182007
VIL INVESTMENTS and TRUSTS . tucoms, raizs, rvsactions (Tncfader those of the pouse and dependent chlldren, Sou pp. $4-69 of Aling Insirmcsions)
D' NONE (No reportable income, assets, or transactions.)
x B 3 ] B,
Description of Assots - Income during Giroas vatuo st end of Transsotions during reponting perod
{locludhng tnust apsets) Teposting period Toporting poriod
o ] @ [¢1) @ ) @ [ @ 8
Placo"(O" after each acse Amount | Typo (g Valus Vakeo Type (0.5 Dain Velwo Caln Idestity of
exemjt from pelor disclorure Codel | gy, rent, -| Codo2 | Motbod | buy,sell, Muoath- | Codo2. | Codef buyerfsells
@H oty i3] Code3 | redemption) | Day [i24] A I privas
QW) . trazamation)
35 -Vanguerd Windeor IT Fund A | Dividend 1 T Exempt
36. . Vaoguard Brokerags Account #2
37.  -Vengusrd Heslth Care Find D | Dividend |- L T
38, -Venguard 500 Index Pund . A | Dividend X T
39. -Vengusrd Total Stock Mkt Idx - B | Dividend L T
40.  Starbucks Corp. Commaon Stock . Nonre K T
41 Old Mutual Tech & Comem Fd (Mutual. None
Fund) .
42.  CSX (Common Stock) A | Dividend -
43, National Bauk of Indpls. Accounts B | loterest N T
44, Prudent Bear Fund No Losd A | Dividend K T
45, Menill Lyach Acoount #1
46,  -ML Cash Managament Account A Interess H T
47, <Cisco Systems Inc ) . Noao
48.  -Clougb GLBL Opptys A | Dividond
49, -Eobanced Equity Yield A | Dividend
%0, -FDX A | Dividend
81, Freopr-McMran CPRAGLD B A | Dividond
1. inocme Cals Codes: A =91,000 or lem D=41,000 - 2300 C=$1,501 - 35000 . D «35,001 - 855,000 £313,001 - $50,000
(Sea Cobumps Bt and D¥) P =550,00¢ » 5100,000 O=5100,001 - 31,000,000 Hi =51,000,00f - 35,000,000 'HZ =hors thm 15,000,000
2. Vahey Codes AP0 o e - K=§15,051 - 850,000 L 330,001 - 310,000 4 =3106,001 - §250,000
{Sea Crlnnon C1 amd 13} N =5250,00¢ - $500,000 O =5300001 ~ 31,000,000 P1 =51,300,001 - 34,000,000 243,000,001 » 23,000,000
1, Vb Machod Codes 005,000,000 - 350000000 T'=Cuah barknt
(Bos Colnaa C2) QAgpraisal VeOtier § =Amed
U =Book Vaks Weldinged
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FINANCIAL DISCLOSURE REPORT Nams of Person Regortiug ) Dats of Begont
Page 7of 11 ’ Tinder, John D * : . T
VIL INVESTMENTS and TRUSTS - incons, reive, thoar of' ep Son p. 3440 offling nstrwctons)
D NONE {No reportable income, assets, or fransactions.) '
A B c D
Description of Assets Income diing Gross valwo ateadof | ’ Transctions during reportiag perfod
{Inchufing trust assets) roporting peciod reporting period
. ju) o ) [ (O] @ & @ [&]
Fios *(30)" after cach aswot Amount | Typofeg. | Velie | Vate | Type(es Dss | Vab | Gain Tcatity of
exempt from prior disclosure Cods! | div rent, | Code2 | Method | bay,sell, Mouth- | Cods3 | Codol ayerfselier
AH) | rio) GF) | Code3 | rdomption) | Day | OF) | (AdD) (Hprivan
Qw transsction)
52 QR A | Dividend § - . Exempt
53, Idearcinc " Nons

54, -Ishares Dow Jones US Healthcars Sector A Dividend
Index

55.  -Isbares FTSE Xinhus HK Chine 25 Index. A Dividend
Fd .

56. -Isbares MSCI Eafe Index Fund Nons
57, ~lshares MSCI Bmerging Mkts Index Fund Nooe
358, -Ishares Rumell Mideap Index Pund Nn;m ’
59. -ighares S&P G.lobll 100 Index Pund A Dividend

60. -Ishares Trust Dow Jones Selsct DividIndex} A | Dividend
Fd

61, -Modtronic Inc Com A Dividend
62. -Monsato Co New Del Com. A Dividend
63. -Noble Corporation A Dividend
64. -Powcnhares ETF Dynamic Blotech and . Nome
Geno
65, -Pawershares ETF TR Acrospacoand, | A | Dividand )] T
Defense
66. -Powershares ETF Tr Dynarnlc Ins Postiolio] A Dividend I T
67. -Powemhara Listed Priv Bquity Portfolio | A | Dividend [
63. -Powershares Tr Dynansio Lrg Cap Grath A Dividond [ B
1. Incomas e Crndes:. A=51,000 o1 bew B=$1A01 <5130 C 2,501 - 33000 D=35,001 - 313000 B 315,001 - 330,000
{(Bes Columad BI 454 D4} P=350,001 - 310,000 G=3100,001 - 31,000,000 HE 1000001 -$5,000000  H2=Mars tian 35,000,000
2. Vahe Codex 15,000 o RIS 0000 L 250,001 - $120,000 M=5102,001 - $350,000
* {Sen Colume Ct and I3) N=3250,001 - £500,000 0=4500,201 - 31,000,000 P151,000,001 - $5,000,000 255,000,001 - K25,000,00
3, Vakon Mcthod Code 3 =825,00001 - $50006000 mCont (Rend Estva Ouly) P4 hiore thas 150,000,000 T+Camh Mawhat
(Son Colmen C2) Q=Agpralai? VOt . SwAncmmen
g U =Bk Vel W =Retankisd
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FINANCIAL DISCLOSURE REPORT | NamesfPerson Reportieg : Dato o Rgrt
Page8of 11 " Tinder; Joha D ' [t g
VIL INVESTMENTS and TRUSTS - irceips, raies, (Inciwder those af the wp d Ses pp. 3460 of fiBing )
D ' NONE (No reportable income, assets, or transactions.)
) ru ry Y ' B,
Description of Astets Locome durhsg Crose value ut end of ‘Tronsotions during reporting parfod
(lncludlug trust assets) reporting period reposting period ) :
8 - o @ [ -] [t @ [ @ &
Pisco “(X)" after cach assct Amout | Type(eg Valuo Vil Type{e.g. Dato Valuo Galn ety of
xermpt fiom prioe disclosure Codol | giy, v, | Cods2 | Method | buy,esll, .| Momth- | Cods2 |-Codol buyceisoller
@A) | o) 6271 Code3 | redemption) | Day ) (a8 (¥ private
QW . ] tmsection)
&9, '-Sirius Satelite Radio Noms Exemupt
70. ~Verizon Communications A Dividend
71.  -Blackrock Global Hotlzons LP None X T
72, -lshares MSCIJapen Index Fd Noas I T
73. -ML&Co ARN SX5E Noes I T
4, -MLECoARNGCH Nome J T
75. -Zionsvillo In Cmnty Scha 0% Bondy None L T
76.  Memlll Lynch Account #2 (See Footnote #2
T7. -ARS Corp Nono
78.  Nuveen Dividend Adv Munl Puad 2 A | Dividend
79. -ind, Fina, Auth. NCAA Bonds A Iuterest
80, -Zloosville In Cmnty Schs 0% Bonds 1 Now
81, Notthwesters Mutml Wholo Life Ins D | Dividends L T
82, Netional Benk of lndlannpolis - IRA {CD) . A Interest X T
§3.  Nntional Bsek of Indiznapotis 561 - CD D Interest
84, National Bank of Indinnapolis 590 - CD D | Intsrest
85, National Bank of Indianapolls 310 - CD [o] Interest
LincoeGatn Coder -~ . A =510 or oms B31,001 - 81500 C =250 35,00 D=89,001 - 315,000 BA315,001 - £50,000
{5om Cobase B mad D4) PRS00S0 - 3100001 - 31,000,000 ) 41,000,001 - 15,000,000 2 ~bhors faan §3,000,000
2 Valee Codes 381,000 or e K=S15001-S0K0 Lo$50,001 . $100,000 M =8100,00} - £250,000
(Bes Colawsrs C1 am D) N=825000} - 500,500 ©=3506,001 - 31,200,000 PI=SEOOMI-S50R000  P2~L5P00,001 - $25,000,00
5. Vadee ) 300000 © g m I T=Coth Mkt
Q=Appraiaal whasosument
(Son Cobomn C2) il ¥ Ot b
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FINANCIAL DISCLOSURE REPORT Noumo of Pernea Regorting ’ ) v e
Page 9of11 ' Thader, Joka D 01182007

VIL INVESMNTS and TRUSTS - tacome, nl-&mnulam mmmvmmmuwms«mm-fmmm
D NONE (No reportable income, assets, or transactions,)

" A B. T ’ B,
Desceiption of Asscts ‘ Income during Grosvalne at end of Tesassctions dising repattiog period
{inchudlng st ammets) Teporting puriod Toporting period
(U] 1] &) @ (0] @ @ (] &
Phace *(X)? after cach asrct Amount | Typa(eg. | Vake | Vame | Typ(ep Dato | 'Vahe | Galn Meatlty of
act fiom prioe disclonae Codol | giv,rent, | Codo? | Method | tay,sall, Moath- | Code2 | Codot buyesfsedier
(a-t) | ooty [12)) Coded redomption) | Day 12 (A1) (i privazo
: @w) ) . tmnmction)
86. National Brak of Indianapolls 363 - CD C Interest Exempt -
87.  Nationa! Bank of indianapolis 355 - CD Naoge N T
88. Natiouaf Beok of lndianapolls 050 - CD Noop N T
89. National Bank of Indinaapolis 068 - CD None M T
"4, Tacomse Gaia Codex A=31,000 orlem B 31001 - 22300 C51301 55000 D 45,901 - $14000 Be315,001 - 850,000
(Soe Catatars Bi xad DY) F250,001 - $1R.000 03100401 - $1,000.00 I =F1000,00 - 15000000 H2mhdors Cum §3,000,000
1. Vakoo Coa 315,000 0 lem E 31501 - 380000 L =350,001 - ¥100,000 M=$100,001 - £250.00
(S« Cobazane C1 and D3} W =E250,00 - $300,000 © =3300,001 + $1,H00000 * PE=$1,000,001 - 38,000,500 P=$3,000,001 - $25,506,000
3. Vadea Metiod Codoy 73 ~425,000,001 - $30,000,000 T
{30 Cobvos £2) QeAppuain V =Okar * 3 =Asmotrmed
1 agicok Vuleo W etknsted
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FINANCIAL DISCLOSURE REPORT  [FewtFoooniporis ‘ e
Page 10 of 11 Tinder, Joba I 077182007

VIIL AD])ITIONAL INFORMATION OR EXPLANATIONS. @ncts par o Reparey

Footnote #1 (Sec VI, Itam 1) Pund had » name change from Aggressive Growth Stock to Mid Cap Growth Stock.
'Fnomouﬂ(SocV].l,lmm76)MsrdHLynd1Aemmnwudoaedmdmmlningmmmhgn’Mmﬂl Lyuch Account #1.
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FINANCIAL DISCLOSURE REPORT M2 ofFermn Reparting Datoof Report
“Page110f11 ) Tinder, Joha D 071182007
IX. CERTIFICATION.

Teerttly thatall given L my spotise and mbior or dependeat children, If sny) s
neunn.mndmmphnmﬂebunhlylmmhdpudWmhnwmmmmrumwmddmmltmmpmmmmn

1further certify that sarned eome from sutsida employment snd hanoraria and the ssceptance of gifty which have bem Teported are ln
compllance with the provizions of 5 U.S.C. app. § 501 et. req., 5 US,C. § 7353, and Judiclal Coaforence regulations,

D "ﬂ |8 o007

NOTE: ANY INDIVEDUAL OKNOWINGLYANDWH.FUILYFA!MSORFAHSTDWETBEREPOKTMAYBEEWTOCWE
AND CRIMINAL SANCTIONE (5 U.S.C. app. § 104)

<

FILING INSTRUCTIONS
Mail signed originat and 3 additionat copies to:

Committee on Financial Disclosure
Administrative Office of the United States Courts
Suite 2-301

One Golumbus Circle, N.E.

Waeshington, D.C. 20544
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Provide a complete, current financial net worth which itemizes in detail all assets (including bank accounts,
and other fi

real estate, securities, trusts, i

ial holdings) alt liabilitics (including debts, mortgages, loans,

and other financial obli of y If, your spouse, and other i & bers of your househol
] ASSETS LIABILITIES
Cash on hand and in banks . 1§ 5631 882 | Notes payable to banks-secured
U.S. Government éewriﬁwadd schedule 174 | 020 | Notes payable to banks-unsecured ’
Listed securities-add schedule ‘ 80| 766 | Notes payable to relatives
"Unlisted securitics—add schedule Notes payable to others
Accounts and notes receivable: Accounts and bills due
Due from relatives and friends Unpaid income tax
Diie from others Other unpaid income and interest
Doubtful i::l dc:ls:zte mortgagés payable-add
Real estate owned-add schedule 430 | 000 | Chattel mortgages and other liens payable
Real estate mortgages roceivable Other debts-itemize:
Autos and other personal property 145 ] 000
Cash value-life insurance 817 400
*§ Other assets itermize: 21 7281 869
See nnachad schedule
Total liabilities 0
Net Worth 5 203 | 937
Total Assets 5] 203} 937 | Totalliabilities and net worth 5 203 § 937
CONTINGENT LIABILITIES GENERAL INFORMATION
As ¢tndorser, comaker or guarantor Are any assets pledged? (Add schedule) NO
On Ieases of contracts E :cr;o);aﬂ;;defmdaminmymﬂh;oﬂcgﬂ No
Legal Claioa Have you ever taken bankrupicy? NO
{ Provision for Federal Incoms Tex ’
Other special debt
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FINANCIAL STATEMENT
NET WORTH SCHEDULES
Schedule of U.S. Government Securities Value
Treasury Notes Mat. 12/31/07 $50,000.00
‘Treasury Notes Mat. 02/15/09 $15,000.00
Treasury Notes Mat. 12/31/11 -$15,000.00
Series EE Bon‘ds Mat: Nov. 2022 $33,672.00
Series EE Bonds Mat. Jan. 2023 $33,672.00
Series EE Bonds Mat. Jan. 2024 . $26,676.00
Total of U.S. Government Securities $174,020.00
Schedule of Listed Securities Value
A H. Belo Common Stock $16,472.00
Starbucks Corp. Common Stock $21,056.00
Colgate Palmolive Common Stock $43,237.50
Total of Listed Securities $80,765.50
Schedule of Real Estate - Value
Personal Residence $430,000.00
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Schedule of Other Assets . Value .
Harbor Cap Apprec Mutual Fund $242,231.83
Fidelity Small Cap Stock Mutual Fund $275,591.90
' William Blair Intl Gr I : $23,169.64
United Home Life Ins. Annuity $16,358.15
Northwest Mutual Life Annuity Funds .
Franklin Tmpltn Intl Equity Fund $16,156.68
Northwest Mutual Balanced Mutual $10,967.93
Fund
Northwest Mutual Index 500 Stock $45,731.97
Northwest Mutual Aggressive Growth $22,856.49
Index
Vanguard Mutual Funds
Vanguard Institutional Index Fund $422,195.17
" Vanguard 500 Index Admiral $456,894.86
Vanguard LT Treasury Fund Admiral $131,850.17
Vanguard 500 Index $30,924.29
Vanguard Health Care Fund Investor $90,988.97
Shares .
Vanguard Total Stock Market Index $97,504.18
Fund
Vanguard Value Index Fund Investor $10,827.56
Shares - .
Vanguard Equity Income Fund Investor $10,798.74
Vanguard Windsor II $11,159.59
Vanguard Asset Allocation Fund $5,346.97
Investor
Vanguard Buropean Stock Index Fund $11,464.62
Vanguard REIT Index $22,568.55
Vanguard Target Retirement 2015 Fund $5,284.50
Vanguard Telecommunication Index $219,308.26
Fund Admiral Shares '
Thrift Saving Plan $392,017.95
Prudent Bear Fund 286 $24,966.48
Ziongville In Commty School Bonds - $75,870.00
Mesrill Lynch & Company Funds )
Ishares MSCI Japan Index Fund $5,840.00
ML&CO ARN DJ Euro Index $7,049.00
ML&CO ARN GCIB Index - , $6,965.00
Powershares EFT TR Aerospace and $4,801.50
Defense Fund )
Powershares EFT TR Dynamic Insurance |. $3,870.00
Portfolio Fund
Powershares Listed Priv. Equity Fund $3,623.75
Powershares TR Dynamic Lrg Cap $8,163.00
Grwth )
" Blackrock Global Horizon LP Series $15,521.68
Total of Other Assets ) - §2,728,869.38
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AFFIDAVIT

-1, John Daniel Tioder, do swear that the information provided in this statement is, to the
best of my knowledge, true and accurate.

1119 2007

(DATE) L)hn Daniel Tinder

Before me, a notary public, in and for thijs County and State, personally appeared John
Daniel Tinder, and upon being duly sworn, attesiefl to the foregoing statements

ok

County of Residence aryl Public ‘
g 2ot Ot L el
Commission Expiration (Printed) U
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Senator DURBIN. Thanks a lot, Judge. Appreciate your being
here.

I'd now like to introduce Robert Dow as we change the name
plates up here. With my own consent, I will enter into the record
a statement from my colleague, Senator Barak Obama, in support
of your nomination.

Before you sit down, I'll ask you to raise your right hand.

[Whereupon, the witness was duly sworn.]

Senator DURBIN. Let the record reflect that the nominee has an-
swered in the affirmative.

Mr. Dow, welcome. You are now entitled to an opening statement
and/or introduction of your family.

STATEMENT OF ROBERT M. DOW, JR., NOMINEE TO BE U.S.
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF ILLINOIS

Mr. Dow. Thank you very much, Senator. I, first, want to thank
you, sir, for chairing this hearing, and thank Senator Leahy and
the other Committee Members for bringing this nomination to the
Committee as quickly as you have.

I also want to thank Senator Obama for his support of my nomi-
nation, as I thank you for your support. Of course, I thank Presi-
dent Bush for having the confidence in me to nominate me for this
position.

I have a lot of family members here today and I'd like to intro-
duce them. My wife, Elizabeth, is in the second row there. She’s
holding our 4-year-old, Dulce, who I think is wiped out today.

Senator DURBIN. She was an honorary Senator earlier today. It
does take its toll.

Mr. Dow. And she was delighted by that. That you for that as
well, Senator.

My parents, Bob and Diane Dow, are also here on the second
row. My two boys, Michael and William, who are 10 and 8, are in
the first row in their Sunday best, and my other daughter, Claire,
is in the second row. She’s 5 years old. I thank you for the oppor-
tunity to introduce them.

Senator DURBIN. Thank you.

I'm pleased to join in this formal introduction of Robert Michael
Dow, Jr. to the committee. Mr. Dow is a son of Joliet, Illinois,
where he lives with his wife Elizabeth and four children, who have
been introduced. He grew up in Joliet. He returned there after a
few brief stops at Harvard, Yale, and Oxford, where he served as
a Rhodes Scholar and played power forward on the Oxford varsity
basketball team, which is something I didn’t realize in our first
interview, but now am suitably impressed.

He’s earned an outstanding reputation for his legal skills and his
commitment to pro bono work. He is a partner at one of Chicago’s
largest and most prestigious law firms, Mayer Brown. Earlier this
year he was named one of the 21 leading lawyers in the United
States in the field of telecom, broadcast, and satellite. He’s been
listed the past 2 years as an Illinois “Super Lawyer” by Super Law-
yers Magazine in the field of appellate law. He’s been listed in the
“Best Lawyers in America” publication in the field of communica-
tions law.
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Robert Dow has received another award that I believe is equally
noteworthy. In 2004, he received the annual pro bono service
award from his law firm, a firm of 1,500 attorneys. I think his com-
mitment to helping indigent clients will serve him well when he
puts on a black robe and metes out justice.

Mr. Dow’s nomination was recommended by the senior Repub-
lican member of the Illinois delegation in the U.S. House of Rep-
resentatives, Dennis Hastert. I might add for the record that
former Speaker Hastert and I have an agreement, on a bipartisan
basis, to fill these nominations as they come in a cooperative man-
ner, and it’s worked very well. Illinois, in the 10 years I've been
lucky enough to represent it, has really not gone very long without
filling judicial vacancies.

Mr. Dow enjoys support of both sides of the aisle, as I mentioned
earlier when I included the statement of support from my col-
league, Senator Obama.

Roger Kiley, a friend of mine for many years and a partner at
Mayer Brown, a former State court judge and former chief of staff
to Chicago Mayor Richard Daley, said that Mr. Dow is “one of the
brightest lawyers I've ever worked with, has no agendas, and treats
people fairly.” Another Mayer Brown partner and prominent Demo-
crat, John Schmidt, said that Robert Dow is a “thoughtful, decent
person with great temperament.”

The former Illinois Solicitor General, Gary Feinerman, said that
Mr. Dow is “one of the finest people I know—brilliant, courteous,
patient, charitable, fair. I have no doubt he’ll make an outstanding
judge.” Mr. Dow’s nomination is a tribute to the bipartisan ap-
proach which we’ve used successfully in Illinois, and I'm glad to
have him here today.

Let me just ask you, by way of opening, the question that I asked
of Judge Tinder. Having dealt with judges in the past, as I'm sure
you have, you know that judicial temperament is a big issue. This
is a lifetime appointment. There are no give-backs on this. Once
you're there, it takes an act of Congress, almost, to remove you. I
wonder sometimes what impact that will have on the attitude and
temperament of the person who becomes a judge. I would like your
comments on the issue of temperament.

Mr. Dow. Thank you, Senator, for the opportunity to address
that issue. I think that judicial temperament really has to be one
of courtesy, one of dignity, and one of humility. District judges have
an enormous plate and they are necessarily generalists. There is no
way they can know everything, and I think they have to be humble
about what they don’t understand.

I think also for each litigant who comes in the courtroom and
each lawyer who practices in the courtroom, for them, the most im-
portant case on the judge’s docket is their case. I think it’s impor-
tant that judges give each case the individual attention to which
it’s entitled.

My own mentor is the judge that I clerked for, Judge Flaum.
He’s been a wonderful role model for me. If I'm fortunate enough
to be confirmed to serve as District judge, I think watching the way
he treats people—and he treats everybody exactly the same, and
that’s with courtesy, respect, and dignity, and I think that’s appro-
priate for a judge.
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Senator DURBIN. I also asked Judge Tinder a question which I
would ask you as well, and that is, if a person of limited means,
poor, disadvantaged walks into a Federal courtroom, I'm sure it’s
a daunting experience. I've seen those courtrooms. They’re pretty
big and foreboding. They’re going to look up on the bench and hope
for the best.

What is it in your background, in your life experience, that would
say to this person that you’re not alone in this courtroom, you have
someone who at least has a life experience that can identify with
someone who doesn’t have all the power and all the money?

Mr. Dow. Thank you, Senator. Also, I'm very pleased that you
asked that question of me as well. As you alluded to, my back-
ground at Mayer Brown includes extensive involvement in pro bono
cases. I've really made that a commitment the entire time that I've
been at Mayer Brown. In that context, I've come in contact with in-
dividuals and not-for-profit corporations that really need legal help,
and they otherwise couldn’t afford the services of a firm like mine.

It’s been a real privilege to represent these people in a whole va-
riety of actions, from prisoners’ rights cases where people didn’t
have access to medical care, or immigration cases where people
have a fear of deportation, and even some smaller cases where
someone was sued, and didn’t understand the way to get out of the
problem they had was to tender their case to their insurance car-
rier.

Even small things like that, people who don’t have access to so-
phisticated lawyers and needed help, and it’s been a real great op-
portunity for me to demonstrate, and also to reaffirm, the joy of
being a lawyer and the joy of helping people. I think, if people are
aware of that in my background, I'm confident they’ll feel that
they’ll have a fair shake, if I were confirmed to this position.

Senator DURBIN. In the year 2000, you helped to write a brief in
a high-profile Supreme Court case involving the question of wheth-
er it was a reasonable accommodation under the Americans With
Disabilities Act to permit a disabled golfer to use a golf cart instead
of having to walk.

You took the position on behalf of your client, the U.S. Golf Asso-
ciation, that Casey Martin, the disabled golfer, should not have a
right to this accommodation. In your argument, you took a narrow
view of the Americans With Disabilities Act. You lost that case by
a vote of 7 to 2.

Only the two most conservative justices, Scalia and Thomas, ac-
cepted your reading of the ADA. The seven-person majority, which
included Chief Justice Rehnquist, wrote: “It would be inconsistent
with the literal text of the statute as well as its expansive purpose
to read Title III’s coverage...any less broadly.”

I'd like to ask you if it is your general view that Federal civil
rights statutes should be ready narrowly or expansively.

Mr. Dow. My general view on civil rights statutes is that they
should be read according to the ways that people ordinarily inter-
pret statutes. In that particular case, of course, I was representing
a client as an advocate. The USGA is a long-term client of my firm.
We represented the USGA in a Seventh Circuit case that was in
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conflict with the Ninth Circuit case that Casey Martin was the
plaintiff in.

In general, I don’t really have any predispositions as a judge as
to how statutes ought to be interpreted, except to follow the prece-
dents. Of course, there will be precedent for a district judge in the
Supreme Court in the Seventh Circuit, and otherwise to read the
text of the statute in light of its structure, history, and the usual
tools of interpretation.

Senator DURBIN. I only have one other question on that case. I
don’t know how much personal involvement you had in writing the
brief that was submitted. But the interpretation of the ADA that
was adopted by the Ninth Circuit, and ultimately affirmed by the
Supreme Court, was described in the Golf Association brief as “rad-
ical”. The word “radical” was used. The brief stated that if the Su-
preme Court ruled against the Golf Association position, “this case
may prove to be a ‘watershed event’ that interjects the ADA into
professional sports.”

So I'd like to ask you to comment on those two characterizations,
whether or not, after the Supreme Court ruling, you believed this
was a radical ruling on their part, and whether in fact it did turn
out to be a watershed event in professional sports.

Mr. Dow. Senator, I'm not sure whether I would have written
that word into the brief or not. I was probably the low man on the
totem pole in that case. As it turns out, the case certainly was not
proven to be as we predicted in that brief, and our cottage industry
of litigating golf cases ended with that case. So, no, I think that
may have been writer’s hyperbole, advocate’s hyperbole.

Senator DURBIN. Thank goodness Senators never get involved in
that.

[Laughter.]

Let me ask you about your own personal experience. From your
questionnaire, it appears you've never had a jury trial or bench
trial. Is that correct?

Mr. Dow. That’s correct, sir.

Senator DURBIN. And have not taken a case to verdict or a judg-
ment.

Mr. Dow. Yes, that’s correct.

Senator DURBIN. So now you're going to be in a different position.
You will be sitting as a trial judge in civil and criminal cases. How
will you address this learning curve?

Mr. Dow. Well, Senator, I do appreciate the opportunity to ad-
dress that issue. I think my experience as a civil litigator in com-
plex matters is very diverse, and I've described some of the types
of cases to you. Apart from actually picking a jury and standing up
and trying the case, I think I've probably done everything that can
be done with respect to complex civil litigation.

In criminal matters, I think some of the—as I've described, some
of the pro bono cases I've been involved in, I have some experience,
but less experience in that area. I think, in terms of making up the
learning curve, I think what I'll need to do is what I've always
done, which is to work extremely hard to get advice from people

VerDate Nov 24 2008  12:13 Apr 02, 2009 Jkt 047206 PO 00000 Frm 00088 Fmt6633 Sfmt6633 S\GPO\HEARINGS\47206.TXT SJUD1 PsN: CMORC



81

who know more than I do, and essentially try to overcome the
learning curve by outworking it.

Senator DURBIN. Anything you’d like to add in closing?

Mr. Dow. No, Senator, other than to thank you very much again
for chairing this hearing and for your support of the nomination.

[The biographical information follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES

PUBLIC

. Name: Full name (include any former names used).

Robert Michael Dow, Jr.

. Position: State the position for which you have been nominated.

United States District Judge for the Northern District of lilinois

. Address: List current office address. If city and state of residence differs from your

place of employment, please list the city and state where you currently reside.
Office: Mayer, Brown, Rowe & Maw LLP

71 South Wacker Drive, Suite 4500

Chicago, Illinois 60606

Residence:  Joliet, Illinois

. Birthplace: State year and place of birth.

1965; Madison, Wisconsin

. Marital Status: (include name of spouse, and names of spouse pre-marriage, if

different). List spouse’s occupation, employer’s name and business address(es). Please,
also indicate the number of dependent children.

T am married to Elizabeth Daley Hoskins Dow (Pre-marriage name: Elizabeth Daley
Hoskins). She works as a contract lawyer for Bailey & Glasser (227 Capitol Street,
Charleston, WV 25301) and June, Prodehl & Renzi (1861 Black Road, Joliet, IL 60435.)
She also handles pro bono matters as appointed counsel in Will County, Itlinois and
teaches part-time at Joliet Junior College and the University of St. Francis. We have four
dependent children.

. Education: List in reverse chronological order, listing most recent first, each college,

law school, or any other institution of higher education attended and indicate for each the
dates of attendance, whether a degree was received, and the date each degree was
received.

Harvard Law School — attended 9/90 through 6/93; awarded Juris Doctorate (J.D.) degree
cum laude in June 1993
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University of Oxford ~ attended 10/87 through 6/90 (in residence on Rhodes
Scholarship); awarded Doctor of Philosophy (D. Phil.) degree in International Relations

in May 1997; awarded Master of Philosophy (M. Phil.) degree in International Relations
in June 1990

Yale University — attended 9/83 through 5/87; awarded Bachelor of Arts (B.A.) degree in
History and Political Science in May 1987 summa cum laude with Distinction in Both
Majors

7. Employment Record: List in reverse chronological order, listing most recent first, all
governmental agencies, business or professional corporations, companies, firms, or other
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with
which you have been affiliated as an officer, director, partner, proprietor, or employee
since graduation from college, whether or not you received payment for your services.
Include the name and address of the employer and job title or job description where
appropriate.

Employment:

1995 — Present

Mayer, Brown, Rowe & Maw LLP

71 South Wacker Drive

Chicago, IL 60606

Partner in Litigation, Appellate and Supreme Court, and Telecommunications
Practice Groups, 2002-present; Associate, 1995-2001

1993 - 1994

Honorable Joel M. Flaum

United States Court of Appeals for the Seventh Circuit
219 South Dearborn Street

Chicago, IL 60604

Law Clerk

1992, 1993

Mayer, Brown, Rowe & Maw LLP
71 South Wacker Drive

Chicago, IL 60606

Summer Associate

Spring 1992

Harvard University

513 Pound Hall

1563 Massachusetts Avenue
Cambridge, MA 02138
Teaching Fellow
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1991, 1992
Jenner & Block
One IBM Plaza
Chicago, IL 60611

Jenner & Block

601 Thirteenth Street, NW
Washington, DC 20005
Summer Associate, 1991, 1992

1987 - 1990

The Dow Agency, Inc.
1429 Plainfield Road
Joliet, I 60435
Summer Help

Summer 1988

United States Department of State

Bureau of European and Canadian Affairs

2201 C Street, NW

Washington, DC 20520

Work Study Intern, Bureau of European and Canadian Affairs

Other Affiliations:

Harvard Law Society of Illinois
c/o Lisa Johnson (Secretary)
Holland & Knight

131 S. Dearbomn Street , 30th Floor
Chicago, IL 60603

Director, 2006-present

Appellate Lawyers Association of Illinois

321 South Plymouth Court

Chicago, IL 60604

Director 2000-02; Treasurer 2002-03; Secretary 2003-04; Vice President 2004-05;
President 2005-06

8. Military Service and Draft Status: Identify any service in the U.S. Military, including
dates of service, branch of service, rank or rate, serial number (if different from social
security number) and type of discharge received.

None
9. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or

professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

VerDate Nov 24 2008  12:13 Apr 02, 2009 Jkt 047206 PO 00000 Frm 00092 Fmt6633 Sfmt6633 S\GPO\HEARINGS\47206.TXT SJUD1 PsN: CMORC

47206.071



VerDate Nov 24 2008

85

Chambers Global Guide to the World’s Leading Lawyers for Business — listed as one of
21 lawyers in the U.S. as Band 1 or Band 2 lawyers in the field of Telecom, Broadcast
and Satellite, 2007

Chambers USA Guide to America’s Leading Business Lawyers — listed as a “leading
lawyer” in the field of Communications/Technology or Telecom, Broadcast and Satellite,
2003, 2004, 2005, 2006, 2007

Illinois Super Lawyer — listed in 2006 and 2007 rankings in the field of Appellate Law

Best Lawyers in America — listed in 2006 and 2007 editions in the field of
Communications Law

Mayer, Brown, Rowe & Maw LLP Pro Bono Service Award - awarded 2004 for
supervision of Firm’s associates in Seventh Circuit appeals

Leadership Greater Chicago — Fellow, 2003-04

Harvard Law School — received J.D. degree cum laude, 1993

Derek C. Bok Center Award for Excellence in Undergraduate Teaching — awarded for
work as Teaching Fellow for Professor Roger Fisher’s course on “Coping with
International Conflict,” Spring Semester 1992

Rhodes Scholarship — elected from Illinois, 1987

David M. Chantler Prize — awarded to the Yale College senior “who best exemplifies the
qualities of courage, strength of character, and high moral purpose,” May 1987

Yale College - received B.A. degree in History and Political Science summa cum laude,
with Distinction in Both Majors, 1987

Phi Beta Kappa — elected 1986
Valedictorian, Joliet Catholic High School, Class of 1983

Hillman of the Year — highest award to graduating senior, Joliet Catholic High School,
1983

Joliet Catholic Academy Alumni Achievement Award — awarded 2002

Joliet Catholic High School Alumnus of the Year Award — awarded 1987
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10. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

Appellate Lawyers Association of Illinois
President, 2005-06; Vice President, 2004-051; Secretary, 2003-04; Treasurer,
2002-03; Board Member, 2000-02

Seventh Circuit Bar Association

American Bar Association

Chicago Bar Association

1. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

State of Illinois, admitted November 4, 1993
There have been no lapses in my membership.

b. List all courts in which you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that require
special admission to practice.
llinois State Courts, admitted November 4, 1993
Supreme Court of the United States, admitted August 8, 1997
United States Court of Appeals for the Seventh Circuit, admitted February 8, 1994

United States Court of Appeals for the Sixth Circuit, admitted September 10,
1996

United States Court of Appeals for the Fourth Circuit, admitted July 29, 1997

United States Court of Appeals for the Ninth Circuit, admitted November 18,
1997

United States Court of Appeals for the Fifth Circuit, admitted September 13, 2000
for five year period; lapsed as of September 13, 2005 per 5th Cir. R. 46.1 (I did
not apply for readmission because I no longer have any cases pending in the Fifth
Circuit)
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United States Court of Appeals for the Eleventh Circuit, admitted January 19,
2001 for five year period; inactive as of February 1, 2006 and lapsed as of
February 1, 2007 per 11th Cir, R. 46.1 (I did not apply for renewal/readmission
because I no longer have any cases pending in the Eleventh Circuit)

United States Court of Appeals for the Eighth Circuit, admitted April 3, 2007

United States Court of Appeals for the Tenth Circuit, (application for admission
pending as of June 21, 2007)

United States District Court for the Northern District of lllinpis, admitted
December 16, 1993

12. Memberships:

a. List all professional, business, fratemal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 10 or 11 to which
you belong, or to which you have belonged, or in which you have significantly
participated, since graduation from law school. Provide dates of membership or
participation, and indicate any office you held. Include clubs, working groups,
advisory or editorial boards, panels, committees, conferences, or publications.

Cathedral of St. Raymond Parish, 1997-present
Harvard Law Society of Illinois, 2004-present; Director 2006-present
Oxford-Cambridge Boat Race Dinner Society, 1987-present
Yale Club of Chicago, 2005-present
Yale Alumni Schools Committee, 1997-present
Association of American Rhodes Scholars, 1987-present
Joliet Catholic Academy Alumni Association, 1983-present
Cathedral of St. Raymond Men’s Club, 2006-present

b. The American Bar Association's Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion. Please
indicate whether any of these organizations listed in response to 12a above
currently discriminate or formerly discriminated on the basis of race, sex, or
religion — either through formal membership requirements or the practical

implementation of membership policies. If so, describe any action you have taken
to change these policies and practices.
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None of the organizations listed in response to 12a above currently discriminate
or formerly discriminated on the basis of race, sex, or religion — either through
formal membership requirements or the practical implementation of membership
policies.

13. Published Writings and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Internet. Please supply four (4) copies of all
published material to the Committee.

“Invalidation of Ohio Tort Reform Legislation,” 2000 International Journal of
Insurance Law 85-88 (January 2000) (with J.E. Muench).

“Arguing for Changes in the Law,” 25(2) Litigation 37-41, 67-68 (Winter 1999)
(with J.C. Schroeder) — reprinted in Priscilla Anne Schwab, ed., THE LITIGATION
MANUAL: FIRST SUPPLEMENT 912-26 (ABA 2007).

When Judicial Activism Trumps Tort Reform: the Illinois Experience,
Washington Legal Foundation, Critical Legal Issues, Working Paper Series No.
85 (June 1998) (with J.E. Muench).

“State High Court Should Uphold Illinois Tort Reform Law,” Washington Legal
Foundation, Legal Backgrounder, Vol. 12, No. 12 (August 8, 1997) (with J.E.
Muench).

“Linking Trade Policy to Free Emigration: The Jackson-Vanik Amendment,” 4
Harvard Human Rights Journal 128-138 (Spring 1991).

“Senator Henry M. Jackson and U.S.-Soviet Détente,” University of Oxford D.
Phil. Thesis, submitted January 1996, available at Bodleian Library, Oxford.

Senator Henry M. Jackson and U.S.-Soviet Détente,” University of Oxford M.
Phil. Thesis, submitted May 1989, available at Bodleian Library, Oxford,

b. Please supply four (4) copies of any reports, memoranda or policy statements you
prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, please give
the name and address of the organization that issued it, the date of the document,
and a summary of its subject matter,

None

VerDate Nov 24 2008  12:13 Apr 02, 2009 Jkt 047206 PO 00000 Frm 00096 Fmt6633 Sfmt6633 S\GPO\HEARINGS\47206.TXT SJUD1 PsN: CMORC

47206.075



89

c. Please supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials.

None

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or
talks delivered by you, including commencement speeches, remarks, lectures,
panel discussions, conferences, political speeches, and question-and-answer
sessions. Please include the date and place where they were delivered, and
readily available press reports about the speech or talk. If you do not have a copy
of the speech or a transcript or tape recording of your remarks, please give the
name and address of the group before whom the speech was given, the date of the
speech, and a summary of its subject matter. If you did not speak from a prepared
text, please furnish a copy of any outline or notes from which you spoke.

“Effective Brief Writing” — Appellate Lawyers Association CLE Seminar, May
11, 2007, Chicago: this was a presentation on effective brief writing techniques
for an appellate practice seminar.

“Tips and Opportunities for Handling Your First Appeal” — Seventh Circuit Bar
Association Annual Meeting, May 24, 2006, Chicago: this was a panel discussion
targeted at the younger lawyers in the Seventh Circuit Bar Association. We
discussed general appellate practice tips and the process for requesting
appointment to handle pro bono cases as appointed counsel.

“Effective Brief Writing” — Chicago Bar Association/Appellate Lawyers
Association Seminar, April 27, 2005, Chicago: this was a presentation on
effective brief writing techniques for a “nuts and bolts” appellate practice
seminar.

“Preemption Law Primer: Past, Present, Future” — SBC Legal Conference, March
9, 2005, San Antonio: this was a presentation to in-house lawyers at SBC that
focused on preemption issues relating to the telecommunications business.

“Trends in the Supreme Court’s Recent Jurisprudence in Cases With a Significant
International Dimension” —~ CLE Seminar for Caterpillar, Inc., September 20,
2004, Peoria: this was a presentation to all of Caterpillar’s in-house lawyers
worldwide that focused primarily on cases of interest to the business community
from the Supreme Court’s 2003-04 Term.

“Effective Brief Writing” - Illinois State Bar Association/Appellate Lawyers
Association Seminar, February 18, 2002, Bloomington, Illinois: this was a legal
education presentation targeted primarily at more junior lawyers on brief writing
techniques. I did not speak from a prepared text and do not have a copy of the
written notes from which I spoke.
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“Panel Discussion on Challenges to Tort Reform Legislation” — American
Legislative Exchange Council, October 1999, Washington, DC: on the basis of
my work on the Illinois Supreme Court case in which the Tllinois tort reform
legislation was invalidated, I was asked to participate in a panel discussion, My
co-panelists were Michigan Supreme Court Justice Clifford Taylor and Illinois
State Senator Kirk Dillard. I did not speak from a prepared text and do not have a
copy of any written notes from that panel discussion.

e. Please list all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews where
they are available to you.

I was interviewed by several Illinois and Connecticut newspapers after [ was
awarded the Rhodes Scholarship in December 1986. I do not have any copies of
clips or transcripts of those interviews.

I was interviewed by the Chicago Daily Law Bulletin and the Joliet Herald News
in June 2005 when I became President of the Appellate Lawyers Association of
Tllinois.

I was interviewed in late 2005 in connection with the Chicago Lawyer magazine’s
naming of Judge Joel Flaum as its Lawyer of the Year for 2005.

14. Judicial Office: State (chronologically) any judicial offices you have held, whether
such position was elected or appointed, and a description of the jurisdiction of each such
court.

T have not held a judicial office.

15. Citations: If you are or have been a judge, please provide:

a. citations for all opinions you have written (including concurrences and dissents);

b. alist of cases in which certiorari has been requested or granted,;

c. a short summary of and citations for all appellate opinions or orders where your
decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings;

d. alist of and copies of any of your unpublished opinions that were reversed on

appeal or where your judgment was affirmed with significant criticism of your
substantive or procedural rulings;

e. adescription of the number and percentage of your decisions in which you issued

an unpublished opinion and the manner in which those unpublished opinions are
filed and/or stored; and
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f. citations to all cases in which you were a panel member in which you did not
issue an opinion.

T have not served as a judge.

16. Recusal: If you are or have been a judge, please provide a list of any cases, motions or
matters that have come before you in which a litigant or party has requested that you
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or
in which you recused yourself sua sponte. (If your court employs an "aufomiatic" recusal
system by which you may be recused without your knowledge, please include a general
description of that system.) Please identify each such case, and for each provide the
following information:

a. whether your recusal was requested by a motion or other suggestion by a litigant
or a party to the proceeding or by any other person or interested party; or if you
recused yourself sua sponte;

b. a brief description of the asserted conflict of interest or other ground for recusal;

c. the procedure you followed in determining whether or not to recuse yourself;

d. your reason for recusing or declining to recuse yourself, including any action
taken to remove the real, apparent or asserted conflict of interest or to cure any
other ground for recusal.

T'have not served as a judge.

17. Public Office, Political Activities and Affiliations:

a. List chronologically any public offices you have held, other than judicial offices,
including the terms of service and whether such positions were elected or
appointed. If appointed, please include the name of the individual who appointed
you. Also, state chronologically any unsuccessful candidacies you have had for
elective office or unsuccessful nominations for appointed office.

Republican Precinct Committeeman, Troy Township, IL - 1 was appointed on the
recommendation of U.S. Rep. George O’Brien, 1985; Elected in primary election,
March 1986; and did not run again in March 1988 because of overseas residence

b. List all memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have ever
held a position or played a role in a political campaign, please identify the
particulars of the campaign, including the candidate, dates of the campaign, your
title and responsibilities.

10
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On a volunteer basis, I drafted the Code of Ethics that the Illinois Republican
Central Committee adopted in 2005.

18. Legal Career: Please answer each part separately.

. a. Describe chronologically your law practice and legal experience after graduation
from law school including:

i

iii.

whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

I served as a law clerk to Judge Joel Flaum, United States Circuit Judge
for the Seventh Circuit, from September 1993 to September 1994.

ii. whether you practiced alone, and if so, the addresses and dates;

I never have had a solo practice.

the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

I have worked at Mayer, Brown, Rowe & Maw LLP (formerly Mayer,
Brown & Platt) since April 1995. I was an associate from April 1995
through December 2001. I became a partner on January 1, 2002. Our
offices currently are located at 71 South Wacker Drive, Chicago, lllinois
60606. Prior to July 2005, our offices were located at 190 South LaSalle
Street, Chicago, Illinois 60603. I was a summer associate at Mayer Brown
from June 1992 through August 1992 and June 1993 through Aungust
1993.

I worked as a summer associate at Jenner & Block in Waghington, DC
from June 1991 through August 1991 and at Jenner & Block in Chicago in
August 1992. Jenner’s main office is located at One IBM Plaza, Chicago,
Illinois 60611.

I worked as an unpaid volunteer at the U.S. Attorney’s Office in Boston
from January to May 1992 as part of a clinical course called “Government
Lawyer” at Harvard Law School. The U.S. Attorney’s Office at that time
was located in the McCormick Post Office and Court House, but I believe
it is now located in the new Moakley U.S. Courthouse, Suite 9200, 1
Courthouse Way, Boston, Massachusetts 02210,

11
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b. Describe:

i. the general character of your law practice and indicate by date when its
character has changed over the years.

My law practice has consisted principally of advising large corporations
on trial and appellate litigation matters, I have participated in matters at
all levels of the state and federal courts and in state administrative
agencies. My practice has involved a great deal of writing and
strategizing on behalf of my clients. Early in my career I devoted a large
percentage of my time to mass tort and evidentiary issues on behalf of
Dow Chemical in the breast implant litigation. Since 1998, I have spent
more than half of my time working on telecommunications litigation on
behalf of Ameritech, SBC, BellSouth, and AT&T.

ii. your typical clients and the areas, if any, in which you have specialized.

My typical clients are Fortune 500 companies, including AT&T, SBC,
Ameritech, BellSouth, Dow Chemical, and General Motors. I also have
represented not-for-profit entities, often as amicus counsel in appellate
proceedings. For example, I have represented the United States Golf
Association and the Illinois Civil Justice League. I currently represent a
consortium of welding rod manufacturers, including Lincoln Electric
Company, in a federal Multidistrict Litigation proceeding.

My areas of specialization include telecommunications, state and federal
constitutional law, jurisdiction, civil procedure, preemption, mass tort and
products liability, evidence (especially the admissibility of expert
testimony), and class actions.

c. Describe the percentage of your practice that has been in litigation and whether
you appeared in court frequently, occasionally, or not at all. If the frequency of
your appearances in court varied, describe such variance, providing dates.

Almost 100% of my practice has been in litigation. Ihave appeared in court
occasionally, most often to argue an appeal or a motion in a trial court. I have
appeared in federal district court in the Northern District of Illinois and in the
Circuit Courts of Cook and Madison Counties in Illinois. 1 also have appeared
and argued appeals in the Illinois Appellate Court for the First, Third, and Fourth
Districts, the United States Courts of Appeals for the Sixth and Seventh Circuits,
and the Illinois Supreme Court.

1. Indicate the percentage of your practice in:

1. federal courts: 60%

2. state courts of record: 35%

3. other courts. 5%
12
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ii. Indicate the percentage of your practice in:
1. civil proceedings: 95%
2. criminal proceedings. 5%

d. State the number of cases in courts of record you tried to verdict or judgment
(rather than settled), indicating whether you were sole counsel, chief counsel, or
associate counsel.

T have not tried any cases to verdict or judgment.

i. What percentage of these trials were:
1. jury; ’
2. non-jury.

e. Describe your practice, if any, before the Supreme Court of the United States.
Please supply four (4) copies of any briefs, amicus or otherwise, and, if
applicable, any oral argument transcripts before the Supreme Court in connection
with your practice.

I have been involved in a substantial number of matters in the Supreme Court of
the United States. I have written substantial parts of numerous petitions for writs
of certiorari, briefs in opposition, merits briefs, and amicus briefs.

19, Litigation: Describe the ten (10) most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of each case. Identify the party
or parties whom you represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as to each case:

a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the case
was litigated; and

c. the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

L. Wisconsin Bell, Inc. v. Bie, 340 F.3d 441 (7th Cir. 2003), cert. denied, 540
U.S. 1142 (2004): this was a preemption case in which I was the principal
brief writer and oral advocate in the Seventh Circuit. The question was
whether the federal Telecommunications Act of 1996 preempted certain
obligations that the Public Service Commission of Wisconsin imposed on
my client, Wisconsin Bell. A divided court of appeals (Judges Posner and
Easterbrook in the majority, Judge Cudahy in dissent) ruled in favor of my
client, finding the Commission’s order preempted. MCI/WorldCom filed
a petition for certiorari. I was the principal drafter of the brief in
opposition. The Supreme Court denied the petition in January 2004,

13
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Co-counsel was my partner, John Muench, Mayer, Brown, Rowe & Maw
LLP 71 South Wacker Drive Chicago, IL 60606 (312) 701-7059.
Opposing counsel were John Harrington and John Hamill of Jenner &
Block 330 North Wabash Avenue, Chicago, IL 60611 (312) 222-9350 (for
MCI) and Michael Varda, 610 N, Whitney Way, Madison, WI 53705
(608) 267-3591 (for the Wisconsin Commission).

Cult Awareness Network v. Church of Scientology, 177 1ll. 2d 267 (1997),
cert. denied, 523 U.S. 1020 (1998): this was a malicious prosecution case
which our firm handled pro bono. Qur client, CAN, was a not-for-profit
organization that sued the Church of Scientology for malicious
prosecution after the Church had initiated dozens of lawsuits, allegedly for
the purpose of putting CAN out of business. The trial and appellate courts
dismissed the lawsuits based on the then-existing law of malicious
prosecution. We petitioned for leave to appeal asking the Supreme Court
of Illinois to change the law and adopt the Restatement position on the
elements of the tort. I briefed the case and presented oral argument in the
Supreme Court. The Court unanimously adopted our position. The
Church of Scientology petitioned for certiorari. I wrote the brief in
opposition. The Supreme Court denied the petition.

Co-counsel were my Mayer Brown colleagues Jim Schroeder and Craig
Woods at Mayer, Brown, Rowe & Maw LLP 71 South Wacker Drive
Chicago, IL 60606 (312) 701-7964 and (312) 701-8536 and John Beal, 53
West Jackson Blvd., Suite 1108, Chicago, IL 60604 (312) 408-2766.
Opposing counsel was Eric Lieberman of Rabinowitz, Boudin, Standard,
Krinsky & Lieberman, 740 Broadway, 5th Floor, New York, NY 10003
(212) 254-1111.

MCIMetro Access v. lllinois Commerce Comm’'n, No. 3-99-0961 (Iil. App.
3d Dist. Mar. 17, 2005): this was a contract construction case that
involved issues of federal law and principles of state administrative law.
The principal question was whether MCI was bound by the terms of its
federal interconnection agreements with Illinois Bell or whether MCI
could take services from state tariffs at its election. I handled the brief
writing and oral argument on appeal in the Third District Appellate Court
before Justices Holdridge, Lytton, and Slater. The court unanimously
ruled in favor of my client, Illinois Bell, upholding the Illinois Commerce
Commission’s construction of the parties’ agreement.

Opposing counsel was John Harrington at Jenner & Block, 330 North
Wabash Avenue, Chicago, IL 60611 (312) 222-9350. Counsel for the
Illinois Commerce Commission was John Kelliher, Special Assistant
Attorney General, 160 North LaSalle Street, C-800, Chicago, IL 60601
(312) 793-2877.

14
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Best v. Taylor Machine Works, 689 N.E.2d 1057 (Ill. 1997): this was the
major litigation over the constitutionality of the 1995 Illinois tort reform
litigation. We were retained by the Illinois Civil Justice League to write
amicus briefs defending the constitutionality of the statute. I was the
principal drafter or the League’s brief, which touched primarily on
separation of powers issues and arguments under some fairly obscure
provisions of the Illinois Constitution, The League’s position was
defeated and the legislation was invalidated in its entirety.

Co-counsel for the amicus was my partner, John Muench, Mayer, Brown,
Rowe & Maw LLP 71 South Wacker Drive Chicago, IL 60606 (312) 701-
7059. Lead counsel for the plaintiff was Professor Laurence Tribe of
Harvard Law School, 1563 Massachusetts Avenue, Hauser 420,
Cambridge, MA 02138. Lead counsel for defendants were Richard
Willard, Steptoe & Johnson, 1330 Connecticut Avenue, NW, Washington,
DC 20036 (202) 429-6263 and Karen Kendall of Heyl Royster, Bank One
Building, 124 SW Adams, Suite 600, Peoria, IL 61602 (309) 676-0400.
Lead counsel for the Illinois Attorney General was then Assistant Attorney
General (now US Bankruptcy Judge) Ben Goldgar, Dirksen US
Courthouse, 219 South Dearborn Street, Suite 613, Chicago, IL 60604
(312) 435-5642.

BellSouth Telecommunications, Inc. v. City of Memphis, 160 S.W.3d 901
(Tenn. App. 2004), appeal denied (Jan. 04, 2005): this case involved the
legality of a 5% gross revenue charge imposed by the City of Memphis on
our client, BellSouth. I was the principal drafter of BellSouth’s briefs
from the trial court all the way through the Court of Appeals and the
Supreme Court. The trial court ruled in favor of the City, but the Court of
Appeals (Judges Crawford, Farmer, and Kirby) reversed in a unanimous
decision, holding that state law preempted the City’s ordinance that
imposed the fee. The City then sought leave to appeal to the Tennessee
Supreme Court, but that petition was denied.

Co-counsel were my partner, John Muench, Mayer, Brown, Rowe & Maw
LLP 71 South Wacker Drive Chicago, IL 60606 (312) 701-7059, Dorian
Denburg, BellSouth Corporation, 1155 Peachtree, Atlanta, GA 30309
(404) 335-0737, and Earle Schwarz and Louis Allen of Glankler Brown
PLLC, One Commerce Square, Suite 1700, Memphis, TN 38103 (901)
576-1844. Opposing counsel were Robert Spence, SpenceWalk LLC, One
Commerce Square, Memphis, TN 38103 (901) 312-9160 and Allen Wade,
Law Offices of Allen J. Wade PLLC, 119 South Main Street, Suite 700,
Memphis, TN 38103 (901) 322-8005.

Hartford Fire Ins. Co. v. Whitehall Convalescent & Nursing Home, 321

IIL. App. 3d 879 (1st Dist.), appeal denied, 195 I11.2d 755 (2001): this was
an insurance coverage action which I handled for briefing and argument in
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both the trial and appellate courts. The trial court (Judge John Madden)
held that the insurer did not owe a duty to defend. The appeliate court
reversed, holding that both a duty to defend and indemnify was owed in an
opinion by Justice Patrick Quinn, joined by Justices Mary Jane Theis and
Alan Greiman. The insurer petitioned for leave to appeal, which the
Supreme Court denied. On remand, the trial court entered judgment for
our client, Whitehall Nursing Home. The insurer again appealed, but the
case settled on terms very favorable to our client just minutes before the
oral argument was to begin in the Appellate Court.

Co-counsel were Alan Martin and Mike Olsen, Mayer, Brown, Rowe &
Maw LLP 71 South Wacker Drive Chicago, IL 60606 (312) 701-7266 and
(312) 701-7120. Opposing counsel were Patrick Morris and Tom Fegan at
Johnson & Bell, 33 West Monroe Street, Suite 2700, Chicago, IL 60603
(312) 372-0770.

Adams v. Northern linois Gas Co., 333 Ill. App. 3d 215 (1st Dist. 2002),
aff’d, 211 I1l. 2d 32 (2004): in this case I represented Northern Illinois
Gas Company in defending a lawsuit brought by the estate of an individual
who was killed in a gas explosion. The issues on appeal were whether the
gas company has a duty to warn of a danger associated with an appliance
connector and whether the company’s filed tariff abrogated any such duty
that may exist. The trial court granted summary judgment for the gas
company. The Appellate Court affirmed in its initial opinion, but reversed
on rehearing. The Supreme Court allowed the petition for appeal and, in a
4-3 decision, affirmed the Appellate Court’s finding that the company
owed a duty to warn and that its tariff did not abrogate that duty. I wrote
the gas company’s briefs in the Appellate Court and the Supreme Court.
The Appellate Court panel consisted of Justices Cousins, McNulty, and
Tully. The Supreme Court opinion was written by Justice Freeman, joined
by Chief Justice McMorrow and Justices Kilbride and Rarick. The
dissenting opinion was written by Justice Garman, joined by Justices
Thomas and Fitzgerald.

Co-counsel were George Tzanetopoulos, Mayer, Brown, Rowe & Maw
LLP, 71 South Wacker Drive, Chicago, IL 60606 (312) 701-7026 and
Gino DiVito of Tabet, DiVito & Rothstein LLP, The Rookery Building,
209 South LaSalle Street, 7" Floor, Chicago, IL 60603 (312) 762-9460.
Opposing counsel were Tom Rakoski, Connelly, Roberts & McGivney
LLP, One North Franklin Street, Suite 1200, Chicago, IL 60606 (312)
251-9600 and William Martin, Hilfman, Fogel, Martin & Barr, P.C,, 33
North Dearborn Street, Suite 1700, Chicago, IL 60602 (312) 236-2321.

Nlinois Public Telephone Association v. lllinois Commerce Commission,

No. 1-04-0225 (Ili. App. Lst Dist. Nov. 23, 2005), cert. denied, 127 S. Ct.
1254 (2006): in this case I represented Illinois Bell (AT&T Illinois) in
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defending against a challenge to an order of the Illinois Commerce
Commission barring refunds sought by payphone providers in connection
with alleged violations of federal law. The Commission concluded, and
the Appellate Court agreed, that the payphone providers’ request for
refunds was barred by the filed rate doctrine. The providers filed a cert.
petition, which the Supreme Court denied. I participated in the briefing in
the Appellate Court and presented the oral argument. [ also prepared the
brief in opposition to the cert. petition. The Appellate Court decision was
written by Justice Sheila O’Brien, joined by Justices Michael Gallagher
and Scott Neville.

Opposing counsel was Michael Ward, 1608 Barkley Blvd., Buffalo Grove,
IL 60009 (847) 243-3100. Co-counsel were John Rooney, Sonnenschein,
233 S. Wacker Drive, 7800 Sears Tower, Chicago, IL 60606 (312) 876-
8925 (on behalf of Verizon) and Matthew Harvey, 160 North LaSalle
Street, C-800, Chicago, IL 60601 (312) 793-2877 on behalf of the Illinois
Commerce Commission.

Air Safety, Inc. v. Teachers Realty Corp., 185111, 2d 457 (1999): this case
presented questions of contract interpretation in a construction dispute
between our client, Teachers Realty, and a contractor that had submitted
change orders and relied on extrinsic evidence in rejecting our view of the
proper interpretation of the obligations under the contract. The Supreme
Court ruled unanimously in our client’s favor, reaffirming the “four
corners” rule in Illinois where, as in our case, the contract at issue contains
an integration clause. I handled the briefing and argument in the Supreme
Court.

Co-counsel were Phil Reed and Christine Kexel from Mayer Brown
Mayer, Brown, Rowe & Maw LLP 71 South Wacker Drive Chicago, IL
60606 (312) 701-7361. Opposing counsel were Don O’Brien and Mike
Gilman of O’Brien, O'Rourke & Hagan, 10 South LaSalle Street, Suite
2900, Chicago, IL 60603 (312) 739-3500.

Olinger v. USGA, 205 F.3d 1001 (7th Cir. 2000), and Martin v. PGA Tour,
531 U.S. 1049 (2001): I was a principal brief writer for the United States
Golf Association in cases raising the issue of whether the USGA was
required under the Americans with Disabilities Act to permit the use of
golf carts in its competitions. Our client’s position prevailed before a
unanimous panel of the Seventh Circuit (opinion by Judge Evans, joined
by Judges Rovner and Kanne). The Ninth Circuit, however, reached a
contrary result in a similar case involving the PGA Tour. The Supreme
Court granted certiorari to resolve the conflict. 1 was thé principal drafter
of the USGA’s amicus brief in the Supreme Court. The Court rejected our
position by a 7-to-2 vote.
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Co-counsel in the Seventh Circuit were my Mayer Brown colleagues Lee
Abrams (who argued the case in the Seventh Circuit) and Jim Schroeder,
Mayer, Brown, Rowe & Maw LLP 71 South Wacker Drive Chicago, IL
60606 (312) 701-7083 and 701-7964. Opposing counsel in the Seventh
Circuit was John Hamilton, Hamilton Law Firm, 300 N. Michigan Street,
#454, South Bend, IN 46601 (574) 289-9987.

20. Legal Activities: Describe the most significant legal activities you have pursued,

2L

including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe fully the nature of your participation in these activities.
Please list any client(s) or organization(s) for whom you performed lobbying activities
and describe the lobbying activities you performed on behalf of such client(s) or
organizations(s). (Note: As to any facts requested in this question, please omit any
information protected by the attorney-client privilege.)

In addition to the litigation matters listed above, I have been involved in brief writing
and strategy on expert opinion testimony and other evidentiary issues on behalf of the
welding rod industry in a federal Multidistrict Litigation proceeding in the Northern
District of Ohio, as well as in state court welding rod cases in New York, Illinois, and
Mississippi. These matters continue my long-standing interest in rules of evidence and
the admissibility of expert testimony that I developed working on the breast implant
litigation on behalf of Dow Chemical Company, drafting an amicus brief in one of the
Supreme Court “trilogy” of expert evidence cases, General Electric v. Joiner, 522 U.S.
136 (1997), and now writing briefs and crafting strategy in the welding rod cases.

My other principal legal activity for paying clients at this time is the building of a
telecommunications practice representing AT&T. Currently I have matters pending for
AT&T in federal district courts in Illinois, Wisconsin, Idaho, South Dakota, and
Wyoming, in state courts in Oregon and Washington, in state public utility commissions
in Idaho, Oregon, and Washington, and in the Eighth and Tenth Circuits.

Apart from work on behalf of clients, I have been heavily involved in the Appellate
Lawyers Association of Illinois for nearly a decade, and during that time I have served as
a director and in every officer position culminating in a year as President of the
organization. In connection with my ALA activities, I have worked closely with many
judges and justices across the state, including my predecessors as ALA President Fourth
District Justice Jim Knecht and retired First District Justice Gino DiVito and my
successor as ALA President First District Justice Mary Jane Theis, on a wide range of
programs such as continuing legal education seminars, roundtable discussions, moot
courts, and other matters of service to the Bench and Bar.

Teaching: What courses have you taught? For each course, state the title, the institution
at which you taught the course, the years in which you taught the course, and describe
briefly the subject matter of the course and the major topics taught. If you have a
syllabus of each course, please provide four (4) copies to the committee.
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While I was in law school, I was a Teaching Fellow for a course called “Coping With
International Conflict” that was cross-listed at Harvard College, Harvard Law School, the
Kennedy School of Government, and the Fletcher School of Law and Diplomacy.
Professor Roger Fisher was the head instructor for the course. The course mixed
international relations and negotiation theory. Itaught in the Spring Term 1992 and
received the Derek Bok Center Certificate for Excellence in Undergraduate Teaching on
the basis of high course evaluation scores from my students.

Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers, clients or
customers. Please describe the arrangements you have made to be compensated in the
future for any financial or business interest.

Upon my departure from Mayer Brown, I will receive the return of my capital
contributions to the Firm. I will also have taxable deferred income. I will have no
remaining deferred income or future benefits from the Firm. 1 will retain the
accumulated amounts in my defined 401K benefit plan and will rollover the accumulated
amounts in the Firm’s Cash Balance Retirement Plan. I will be paid my parts income for
2007 on a pro rata basis up to the date of my departure from the Firm. Ihave no deferred
income or future benefits from any other source.

Outside Commitments During Court Service: Do you have any plans, commitments,

or agreements to pursue outside employment, with or without compensation, during your
service with the court? If so, explain.

I 'have no plans, commitments, or agreements to pursue outside employment during my
service with the court.

Sources of Income: List sources and amounts of all income received during the
calendar year preceding your nomination and for the current calendar year, including all
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure
report, required by the Ethics in Government Act of 1978, may be substituted here.)

See attached Financial Disclosure Report

Statement of Net Worth: Please complete the attached financial net worth statement in
detail (add schedules as called for).

See attached Net Worth Statement

Potential Conflicts of Interest:

a. Identify the parties, categories of litigation, and financial arrangements that are
likely to present potential conflicts-of-interest during your initial service in the
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position to which you have been nominated. Explain how you would address any
such conflict if it were to arise.

Apart from family, close personal friends, and spouse’s employers, I do not
anticipate many potential conflicts of interest on the basis of my ptior
employment and our financial arrangements. We own only a couple of small
bank stocks and otherwise have our investments in large funds. Given my long
tenure at Mayer Brown and the concentration of my practice in recent years for
AT&T, these are likely to present potential conflicts-of-interest matters during my
initial service on the court. In addition, depending on the circumstances, I could
conceive of matters involving certain issues or parties (i.e., former clients) that
might pose conflicts of interest based on my prior work or personal contacts.

b. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern.

Drawing on my experience clerking for Judge Flaum and in consultation with
Judge Flaum and other judges whom [ know and deeply respect, I would put in
place strict procedures to avoid even the slightest appearance of impropriety or
unfairness. In all cases, I will follow the Code of Conduct for United States
Judges.

27. Pro Bono Work: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to fulfill these
responsibilities, listing specific instances and the amount of time devoted to each.

Throughout my career at Mayer Brown, I have been a major contributor to the firm’s pro
bono program.

Early in my career, I worked on a pro bono basis on the Cult Awareness case mentioned
above, which required several hundred hours of my time over the course of three years
as the case proceeded from the Circuit Court of Cook County to the Supreme Courts of
Illinois and the United States. Early in my career, I also volunteered to handle a criminal
appeal in the First District Appellate Court, People v. Willis, when the First District
requested assistance to clear a backlog of pending appeals. That case was affirmed
without argument.

Since becoming a senior associate and partner, my principal pro bono involvement has
been in connection with the Firm’s Seventh Circuit project, in which we encourage our
younger litigators to handle a Seventh Circuit appeal early in their careers. [ have been
the principal supervising partner on these appeals for five years. During that time, [ have
spent several hundred hours reviewing and editing briefs, holding moot courts, and
advising our younger lawyers and their clients on Seventh Circuit practice and
procedure, In the process, I have been involved in many of the kinds of cases that are
the grist of the mill for federal district courts and courts of appeals ~ for example,

20
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Section 1983 suits, habeas corpus matters, and immigration issues. Our track record of
success has been surprisingly good. Most of all, as I constantly remind the younger
lawyers, we are assisting the Court and the development of the law, regardless of the
results in particular cases. In one recent immigration matter, I was the principal brief
writer in the Seventh Circuit, including with respect to a petition for rehearing en banc,
and in the Supreme Court, in which our client’s petition for certiorari is pending. I have
spent well over 100 hours on that case in the past eighteen months, in addition to the
dozens of hours that I have spent supervising other appeals. In connection with my work
on the Seventh Circuit project, I received the Firm’s annual pro bono award in 2004,

28, Selection Process:

a. Please describe your experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to your nomination and
the interviews in which you participated). Is there a selection commission in your
jurisdiction to recommend candidates for nomination to the federal courts? If so,
please include that process in your description, as well as whether the commission
recommended your nomination. List the dates of all interviews or
communications you had with the White House staff or the Justice Department
regarding this nomination. Please do not include any contacts with Federal
Bureau of Investigation personnel concerning your nomination.

I submitted a written application to Speaker Hastert’s office in May 2006. 1
interviewed at the Capitol with Speaker Hastert and other members of the Illinois
Republican Congressional delegation on July 25, 2006. It is my understanding
that the delegation, through Congressman Hastert, recommends candidates for
nomination to the federal courts in Iilinois.

In December 2006, T was advised that my name had been sent to the White House
by Congressman Hastert. On January 8, 2007, I interviewed with four people in
Deputy White House Counsel William Kelley’s office, which included members
of his staff and staff from the Department of Justice. In May 2007, I had
telephone conversations with staff from the White House Counsel’s Office and
also with staff from the Department of Justice concerning paperwork that I would
need to complete. [ have subsequently had conversations with DOJ staff
concerning the paperwork. In mid-July 2007 I was informed by the White House
Counsel’s Office me that my nomination would be submitted that week. My
nomination was submitted to the Senate Judiciary Committee on July 18, 2007.

b. Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any currently pending or specific case, legal issue or question
in a manner that could reasonably be interpreted as seeking any express or
implied assurances concerning your position on such case, issue, or question? If
80, please explain fully.

No.

21
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3 Report Required by the Ethics
FINANCIAL DISCLOSURE REPORT e e
o Ber ] Nomination Report (5 USC. App. S3101-111)
1. Person Reporting (Last name, first, middle initial) 2, Court or Organization 3. Date of Report
Dow, Jr,, Robert M. U.S. District Court, Northern District of Itlinois July 19, 2007
4. Title (Ani_:le IH judgex indicate active or senior stats; | 5. Report Type (check appropriate type) 6. Reporting Perlod
Dt e oo ful r partfime) _x__Nomination, Date 71807 1/1106 to 6/30/07
. nitial __ Aonual __ Final
7. Chambers or Office Address 8. Onthe giai?s ?if the infﬂoairm.aﬂo‘l)l! coenl:)aiil:e‘d li“ this Rej n‘im and
71 South Wacker Drive any modifications pertaining thereto, it I3, in my opinien,
N in compliance with applicable laws and regulations.
Chicago, IL 60606 " compliance Ppie ®
Reviewing Officer Date

1. POSITIONS. ¢ Reporting individual only; see pp. 9-13 of Instructions.)
POSITION NAME OF ORGANIZATION/ENTITY.

D NONE (No reportable positions.)

Partner Mayer, Brown, Rowe & Maw LLP
2 President Appellate Lawyers Association of Iifinois
Director Harvard Law Society of [ilinois

1L AGREEI\’IENTS. {Reporting individual only; see pp. 14-16 of Instructions.)
DATE PARTIES AND TERMS

NONE (No reportable agreements.)

2007 Mayer, Brown, Rowe & Maw Partnership Capital Account ~ amount net of loan to be returned upon resignation from
partmership and prior {o any service as a judge

2007 Mayer, Brown, Rowe & Maw Cash Batance Plan - amount to be returned upon resignation from partnership and prior to any
service as 2 judge ~ retirement plan to be rolled over info private retifement account

III. NON-INVESTMENT INCOME. (Reporting individual and spouse; see pp. 17-24 of Instructions.)
DATE SOURCE AND TYPE GROSS INCOME

A. Filer's Non-Investment Income
NONE (No reportable non-investment income.)

i

2005 Mayer, Brown, Rowe & Maw LLP § 461,852

2006 Mayer, Brown, Rowe & Maw LLP § 529,133
3

2007 Mayer, Brown, Rowe & Maw LLP $ 339,668

B. Spouse’s Non-Iuvestment Income - If you were married during any portion of the reporting year, please complete this
section. (dollar amount not required except for honoraria)

NONE (No reportable non-investment income.)

2006 Bailey & Glasser LLFP - contract legat work; Joliet Junior College ~ teaching salary

2 2007 Bailey & Glasser LLP - contract legal work; June, Prodeht & Renzi LLP — contract legal work; Joliet Junior
College - teaching salary

CHDBO4 133813011 19u.07 15:23
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FINANCIAL DISCLOSURE REPORT Name of Pesson Reporting
Robert M. Dow, Jr.

IV. REIMBURSEMENTS -- transportation, lodging, food, entertainment.
(Includes those to spouse and dependent children. See pp. 25-27 of Instructions.)

SQURCE DESCRIPTION
D NONE (No such reportable reimbutsements,}
1

EXEMPT

Dae of Repors
July 19, 2007

2

3

V. GIFTS. (Includes those to spouse and dependent children, See pp. 28-31 of Instructions.)

SQURCE DESCRIPTION YALUE

l:l NONE (No such seportable gifts.}
! EXEMPT
2
3 .
4
VI. LIABILITIES. (inciudes those of spouse and dependent children See pp. 32-33 of Instructions.)

CREDITOR DESC: 10N VALUE CODE*
l:l NONE (No reportable liabilities.)
! Northern Trust Bank Equity line of credit L
2
3
4
5

CHOBO4 133813011 {9Jul 07 15:3
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FINANCIAL DISCLOSURE REPORT Name of Persan Reporting Date of Repor
Robert M. Dow, Jr. July 19,2007

VII. Page 1 INVESTMENTS and TRUSTS -- income, value, transactions (Includes those of
spouse and dependent children. See pp. 34-57 of Instructions.)

D NONE (No reportable income,

1 Northern Trust Bank accounts A {lInterest | K T Exempt

2 Northern Trust Bank IRA (CD} A Interest J T

3 Bank of Oklahoma 401K

4 -~ Fidelity Asset Manager 50% (FASMX) None M T
5 - Dodge & Cox Stock (DODGX} None M

6 ~ Cohen & Steers Inst. Realty {CSRIX) None L T
7 Harris Bank accounts A |Interest | J T

8 GCG Mutual Fund

9 ~ American Funds Buro Pacific Growth None I T
10 - American Funds Fundamentaf Investors None J T
11 - American Funds Small Cap World Fund None J T
12 - American Funds Bond Fund of America None I T
13 - American Funds Growth Fund of America] None J T

14 GCG 529 Plan #1

15 - EuroPacific Growth Fund 5294, Nope J T

16 - American Funds New Economy Fund None 1 T
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Narme of Ferson Reporting, Datz of Report
FmANCIAL DISCLOS REPORT Robert M. Dow, Jr. July 19,2007

VIL Page2 INVESTMENTS and TRUSTS -- income, value, transactions (mciudes tiose of

spouse and dependent children. See pp. 34-57 of Instructions.)

NONE  (No reportabe i 3
1 0 uswts(,cua( nnsnctieo:sm)um

i7  GCG 529 Plan #2

18 - Amesican Funds Capilal World G/ 5294 None T T

19 - Amencan Funds Grawth Fund of Amenca 529A None 7 T

20 GCG 529 Plan #3

21 - New Perspective Fund 529A None J T

22 - American Funds Fundamentaf Investors 529A None J T

23 Podesta HSA Account

24 - 1Shares Dow Jones Sekect Dividend fadex Fund None J T
25 ~1Shares TR S&P 500 Index Fund None T T
26 First Community Bank Common Stock None J T
27 Sauk Valley Community Bank Common Stock A |Dividend] ¥ T
28 MSJ, Inc. Common Stock None T T
ey 7| © [t W | T
30 poyen Pows Rowe & MawllPCsh | ¢ Dividend] M | T
31 fhimesots Lif: Varible (spouse) None | T | T
32 Travelers: Variable Life Policy None I T

33 Northwesten Mutua} Life Poticy

" (spouse) None J T
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URE RE Nare of Person Reporting Date of Report
FIN‘ANCIAL DISCLOS REPORT Robert M. Dow, Jr. July 19,2007

VII, Page3 INVESTMENTS and TRUSTS -- income, value, transactions tcfudes those of

spouse and dependent children. See pp. 34-57 of Instructions.}

NONE  (No reportabie income,

D assels, ar transactions)

14 Hoskins Group LP —.wife’s family

investment partnership

3 st T | | et | |1
36 — Buffalo Jayhawk China Fund None C T
37 ~ Alcoa Incorporated (AA) A Dividend H T
38 ~ Allstate Corp. {ALL) A Dividend ¥ T
39 - Amgen, Inc. {AMGN) None ¥ T
a0 ~ Applied Materials, Inc. (AMAT} A Dividend 3 T
41 ~ Archer Damicls Midland (ADM}) A Dividend i T
42 - BP PLC ADR (BP} A Dividend ¥ T
43 — Chevron Corp. (CVX} A Dividend 1] T
44 — Cincinnati Financial Corp (CINF) A Dividend ¥ T
45 - Citigroup Inc. (C) A Dividend ¥ T
46 ~ Friedman Billings Ramsey A (FBR) A Dividend 1 T
47 ~ General Electric Co. (GE) A Dividend ¥ T
48 ° :G(;l]a(:)m SmithKline Sponsored PLC ADR A Dividend ¥ T
49 - Grant Prideco, Inc. - W/L{GRP) None i T
50 - Intel Corp. (INTC) A Dividend i T
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URE Name of Persoa Reporting Date of Report
FINANCIAL DISCLOS REPORT Robert M. Dow, Jr. July 19,2007

VIIL. Page 4 INVESTMENTS and TRUSTS -- mcome, value, transactions  (mciudes those of

spouse and dependent children. See pp. 34-57 of Instructions.}

NONE  (No reportable income,
assels, or (ransackions)

5y -Kinder Morgan Encrgy Partners Limited

Parnersiup foterest (KMP) B | Dividend | K T
52 -LillyEli & Co.(LLY) A | Dividend | 7 T
53 - Mentor Corp/Mian. (MNT) A | Dividend | 1 T
54 - Modine Manufacturing Co. (MOD) A | Divdend | 3 T
55— Newmont Mining Corg. A | Disdend | 1 T
56 - Pitey Bowes, Inc. (PB) A | Divdend | ) T
57 - Schlumberger, Lid. (SLB) A | Dividend | 1 T
5§ - United Technologies Corp. (UTS) A | Dividend | 3 T
$9 — Veeco Instrs, Inc. Del (VECO) Nome | T
6 ~Johnson and fohmson (INT) None | T

61

62

63

65

66

&7
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Name of Person Reporting Date of Report
FINANCIAL DISCLOSURE REPORT
Robert M. Dow, Jr. July 19, 2007

VIII. ADDITIONAL INFORMATION OR EXPLANATIONS dndicate part of Report.)

Part IT: alf involvement with both Mayer, Brown, Rowe & Maw LLP Partmership Capital Account and Cash Balance Piag would terminate upon my separation from

the law firm, which would take place prior to any service in the federal judiciary.

IX. CERTIFICATION.

1 centify that ali i fon given abd i pertainiag to my spouse aad minor or dependent chxldml, if any) is accurate, | true and complete to the
best of my knowledge and belief, and that any mformauon not reported was withheld because it met appli statutory p

1 further certify that eamod income from outside employment and honoraria and the acseptance of gifts which have been reported are in compliance with the provisions
of 5 U.S.C. app., § 501 ct. seq., 5 U.S.C. § 7353 and Judicial Conference regulations.

Signature //M Date fﬂ/&y (ﬁ 20077

NOTE: ANY INDIVIDUAL WHO !&)WINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE SUBJECT TO CIVIL AND CRIMINAL
SANCTIONS (5 U.8.C, App., § 104))

CHDBO4 133813041 190107 1523
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FINANCIAL STATEMENT
NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail alf assets (including bank accounts,
real estate, securities, trusts, investments, and other financial holdings) all liabilities (including debts, mortgages, loans,

and other financial obligations) of yourself, your spouse, and other d bers of your h hold.
ASSETS LIABILITIES

€ash on hand and in banks 35 ] 000 | Notes payable to banks-secured 97§ 000
U.S. Govemnment securities-add schedule Notes payable to banks-unsecured
Listed securities-add schedule 11| 000 { Notes payable to relatives
Unlisted securities--add schedule Notes payable to others
Accounts and notes receivable: Accounts and bilts due

Due from relatives and (riends Unpaid income tax

Due from others Other unpaid income and interest

Doubtful ;Z::el dt:lslt:te mortgages payable-add 300 | 00
Real estate owned-add schedule 450 1 000 | Chattel mortgages and other liens payable
Real estate mortgages receivable Other debts-itemize:
Autag and other personal property 301 000
Cash value-life insurance 51 300
Other assets itemize:
401(k) Account 435 | 000
IRA, 529 plans, MSA 811 000
Law firm partnership accounts 321 | 000 | Total liabilities 397 1 000
Hoskins Group LP 197 | 00Q | Net Worth 1 168 | 300
Total Assets 565 | 300 | Total iabilities and net worth 1 565 | 300

CONTINGENT LIABILITIES GENERAL INFORMATION

As endorser, comaker or guarantor Are any assets pledged? (Add schedule) NO
On loases o CoRiracts :;?0):‘21’; defendant in any suits or legal NO
Legal Claims Have you ever taken bankrupicy? NO

Provision for Federal Income Tax

Other special debt

12:13 Apr 02,2009 Jkt 047206 PO 00000 Frm 00118 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\47206.TXT SJUD1 PsN: CMORC

47206.097



111

FINANCIAL STATEMENT
NET WORTH SCHEDULES
Unilisted Securities
First Community Bank of Joliet $10,000
Sauk Valley Community Bank 1,000
Total Unlisted Securities $ 11,000
Real Estate Owned
Personal residence $ 450,000

Real Estate Mortgages Payable
Personal residence $ 300,000
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AFFIDAVIT

I Robert M. Dow, Jr. , do swear that the information

provided in this statement is, to the best of my knowledge, true and accurate.

August 13, 2007 W

(DATE) (NAyﬁ)

V] b, o\ aein

{ (NOTARK) U/ &

"OFFICIAL SEAL"
Maria E. Izaguirre
Notary Public, State of lilinois
My Commission Exp. 05/24/2008
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Senator DURBIN. Mr. Dow, thank you for joining us today. It’s
great to meet your family, too, and I'm glad your friends have
joined you here as well.

We'll keep the record open. If there are any questions that will
be submitted to either Judge Tinder or yourself by other members
of the Judiciary Committee, they will have a week to do so. If you
can give a prompt response to those, it will help us move the nomi-
nation process forward.

If there is nothing further to come before the committee, the Ju-
diciary Committee stands adjourned.

[Whereupon, at 4 p.m. the hearing was adjourned.]

[Questions and answers and a submission for the record follow.]
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QUESTIONS AND ANSWERS

Responses of John Daniel Tinder
Nominee to the U.S. Court of Appeals for the Seventh Circuit
to the Written Questions of Senator Patrick J. Leahy

You prosecuted four capital murder cases, all of which are listed on your Senate
questionnaire as among your most significant litigation experiences. Despite your
recommendation for a death sentence in all four cases, in two of those four cases the
defendant was given a sentence less than death. Given your apparently aggressive
pursuit of the death penalty as a prosecutor, what assurance can you give that, in
capital cases, you would treat capital defendants fairly without favor to the
government?"

Response: I can assure the Committee that, if confirmed, I will treat all litigants fairly,
including defendants in capital cases, and my record as a judge bears that out. Itis true
that as prosecutor, I advocated on behalf of victims of violent crimes for punishment of
convicted defendants. During another portion of my career, as a public defender, I
represented individuals accused of murders and other serious crimes, and in doing so,
argued for leniency for my clients. However, my role as an advocate in litigation in
seeking particular outcomes in cases ended when I became a judge in September of 1987.
Since that time, I have presided over more than one thousand federal criminal cases as a
judge. Istrive in all cases to be fair to both sides of the litigation. Defendants in criminal
cases are clothed in the presumption of innocence; no case begins with an expectation
that one side or the other is likely to prevail and no favor is provided to either side. Each
aspect of each case is dependent solely on the facts presented and the applicable law.

The range of experience that I have had in litigation as an advocate and as a judge
demonstrates that, if confirmed, I would treat capital defendants fairly without favor to
the government.

You gave a speech in February 1986 before the Evening and Breakfast Exchange
Clubs of Logansport, Indiana discussing the importance of criminal punishment.
According to a February 10, 1986 article in the Logansport Pharos - Tribune, you
stated in that speech that “[i]t’s time for us to be less accepting and more
demanding when it comes to crime. We must be less willing to excuse and more
willing to punish.” Given your speech describing how you would be “less willing to
excuse and more willing to punish,” what assurances can you give that you will be
fair to the rights of all litigants who come before you, including appeals from
criminal defendants?

Response: The speech referred to in the question was given when I was United States
Attorney, before I was nominated to be a United States District Court Judge. As noted in
the response to Question number 1, my role as an advocate in litigation ended when I
became a judge. My work as a judge began after a dozen years as a litigator, which
included service as both a prosecutor and a public defender, and also involved
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representing both plaintiffs and defendants in civil litigation. My record of faimess as a
judge to all litigants, including defendants in criminal cases, for over twenty years should
provide assurance that I will be fair to the rights of all litigants if I am appointed to the
Court of Appeals for the Seventh Circuit.

In the confirmation hearings for Chief Justice Roberts and Justice Alito last
Congress, there was extensive discussion of the amount to which judges and Justices
are bound to follow previous court decisions by the doctrine of stare decisis. In your
opinion, how strongly should judges bind themselves to the doctrine of stare decisis?
Does the commitment to stare decisis vary depending on the court?

Response: [ believe that all lower courts are required to follow precedent established by
the Supreme Court of the United States. The principle of stare decisis is critical to the
predictability that is essential in American litigation. Only the Supreme Court has the
authority to alter established precedent.

We are at a pivotal moment in American history for the preservation of the careful
balance of powers between the branches of our government, faced with a President
making sweeping claims to nearly unchecked executive powers. Both Congress and
the courts must act as a check on abuses of power. Congressional oversight serves
as a check on the Executive, in cases like Iran-Contra or warrantless spying on
American citizens. It can also serve as a self-check on abuses of Congressional
power. When Congress looks into ethical violations or corruption, including
inquiring into lobbyist Jack Abramoff's influence on members of Congress, we
make sure that we exercise our own power properly. Do you agree that
Congressional oversight is an important means for creating accountability in all
branches of government?

Response: I agree that the checks and balances of the three branches of our federal
government, including Congressional oversight, have been proven over the history of this
country to result in accountability in all branches of government.

One of the central questions I have for any judicial nominee is whether he or she
understanding the role of the courts and their responsibility to protect the
constitutional rights of individuals, especially the less powerful and especially where
the political system has not. The Supreme Court defined the special role for the
courts in stepping in where the political process fails to police itself in the famous
footnote 4 in United States v. Carolene Products (1938). In that footnote, the
Supreme Court held that : “{L]egislation which restricts those political processes
which can ordinarily be expected to bring about repeal of undesirable legislation, is
to be subjected to more exacting judicial scrutiny under the general prohibitions of
the Fourteenth Amendment than arc most other types of legislation.”

Can you discuss the importance of the Supreme Court's responsibility under the
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Carolene Products footnote to intervene to ensure that all citizens have fair and
effective representation and the consequences that would result if it failed to do so?

Response: The portion of the Carolene Products footnote quoted reflects a concern that
even in a democracy, a majority of the electorate can impose invidious discrimination on
minorities and others who have little access to the political process. This concept is not
confined to a judicial footnote, but rather, is the bedrock of the Supreme Court’s equal
protection jurisprudence and provides the controlling precedent to be applied by the
lower courts. The Court has recognized that appropriate judicial review of legislative
enactments or executive actions includes heightened judicial serutiny when fundamental
rights and the rights of protected classes are implicated. This can include “strict”
scrutiny for matters involving suspect classifications and an “intermediate” level of
scrutiny for classifications based on sex or illegitimacy. The Court has made clear that a
rational basis test is insufficient when addressing legislation having an adverse impact on
such groups or rights. The Court has noted that to approach constitutional challenges
with less exacting review would perpetuate discrimination, leaving the politically
powerless at the mercy of a popular but discriminatory majority. The Supreme Court has
viewed its responsibility to enforce equal protection, even in the face of popular
legislation, as another check and balance in the fundamental structure of a government of
three equal branches. Courts should approach such questions cautiously, though, to
ensure that judieial review is a careful application of constitutional principles rather than
the substitution of a judge’s personal preference for the determination of the
democratically elected legislative body.

As the one undemocratic branch, the courts have a special responsibility to make
sure they are available to those Americans most in need of the courts to protect
their rights. What assurances can you give that litigants coming into your
courtroom will be treated fairly regardless of their political beliefs or whether they
are rich or poor, defendant or plaintiff?

Response: | strongly believe that all litigants in all courts, including federal courts of
appeal, should be treated fairly, regardless of their political beliefs, their financial status
or whether they appear as a plaintiff or defendant. My commitment to this concept is
founded on my experiences as a lawyer in representing indigent individuals as well as
people and corporations of more substantial means. Through expcriences as a
prosecutor, a public defender and an attomey in private practice, I have gained a sense of
the importance of fair treatment for litigants. A prosecutor works directly with the
victims of crime and their families to insure that the harms they have suffered are not
overlooked. A public defender spends a great deal of time explaining the judicial system
to indigent clients and their families so that they can appreciate how their case can be
presented to receive a fair and just result. These are often individuals who have no place
else to turn to understand what can be an intimidating process. In the pnivate practice of
law, I had the opportunity to represent both plaintiffs and defendants in civil litigation
from a wide range of financial backgrounds and political beliefs, which emphasized for
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me that all litigants want to know that their side of the case will receive a fair hearing. 1
have also had the privilege as a trial judge to work with jurors from every walk of life,
and have experienced close up the effort that jurors make to provide a level scale upon
which litigants place their cases for decision. All of these experiences have instilled in
me an abiding sense that courts of law are no place for consideration of the financial
status or political affiliations and beliefs of litigants. My record as a district judge
demonstrates my fidelity to these ideals and should provide assurance to litigants that this
commitment would continue if I were to be appointed to the Court of Appeals for the
Seventh Circuit.

Over the past decade, the Supreme Court has struck down an unprecedented
number of federal statutes, most notably several designed to protect the civil rights
of Americans, as beyond Congress's power under Section 5 of the Fourteenth
Amendment, for example, Flores v. City of Boerne, 117 S. Ct. 2157 (1997), Kimel v
Florida Board of Regents, 120 S. Ct. 631 (2000), and Board of Trustees v. Garrett, 19
S. Ct. 2240 (1999). The Supreme Court has also recently struck down statutes as
being outside the authority granted to Congress by the Commerce Clause, such as in
the case of U.S. v. Lopez, 115 S. Ct. 1624 (1995) or U.S. v. Morrison, 120 S. Ct. 1740
(2000).

1 am hopeful that the Court’s decision in Gonzales v. Raich, 125 S. Ct. 2195 (2005)
signals a turn away from the diminishing of the authority of Congress to legislate to
protect the American people. What is your understanding of the scope of
congressional power under Article I of the Constitution, in particular, the
Commerce Clause, and under Section 5 of the Fourteenth Amendment?

Response: The cited cases illustrate the scope of congressional power under the
Commerce Clause of Article I of the Constitution and Section 5 of the Fourteenth
Amendment: the Supreme Court recognizes that this legislative authority is very broad.
This precedent guides appellate and district courts in all Commerce Clause and Section 5
cases that come before them. The Supreme Court has clearly reaffirmed the breadth of
that power in Gonzales v. Raich, a decision which emphasized the strength of Congress’
power to regulate even purely local activities that are part of an economic class of
activities which have a substantial effect on interstate commerce.

In December, 2005, after the McCain Amendment prohibiting cruel, inhuman, and
degrading treatment of detainees by U.S. personnel under all circumstances was
strongly opposed by the Administration, President Bush worked out a deal with
Senator MeCain and the amendment passed the Senate with overwhelming support.
However, in his December 30, 2005, signing statement, President Bush ignored the
public deal and wrote that the executive branch “shall construe” the McCain
amendment “in a manner consistent with the constitutional authority of the
President to supervise the unitary executive branch and as Commander in Chief
and consistent with the constitutional limitations on the judicial power, which will

4
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assist in achieving the shared objective of the Congress and the President ... of
protecting the American people from further terrorist attacks.” If an alleged
violation of the McCain Amendment prohibiting cruel, inhuman, and degrading
conduct by American personnel, were to come before a court - and I'm not asking
you to comment on the constitutionality or propriety of the law - would it be
appropriate for that court to consider the President's signing statement, in addition
to the law itself, and the words of those who drafted it?

Response: None of the cases that have come before me have involved the McCain
Amendment or, more generally, arguments based on Presidential signing statements. It
is, however, common in litigation involving federal legislation for parties to refer to the
legislative history of the statute involved, including testimony presented at Congressional
hearings and statements of legislators made during hearings and in debates on the
legislation. It is also common for litigants to refer to rules and regulations promulgated
by executive branch agencies regarding the construction and enforcement of particular
legislation. When a court is required to construe a federal statute, the plain language of
an unambiguous act eliminates the need to refer to the other tools of statutory
construction; ambiguity requires the court to utilize both the statutory language and those
tools, such as rules of statutory construction, legislative history and executive branch
action to construe the meaning of the act. 1f a litigant referred to a Presidential signing
statement of the type noted, which indicated how the executive branch intended to
construe the law, such a reference would not appear to be inappropriate and it is proper
for a court to consider all arguments of the parties.
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SUBMISSION FOR THE RECORD

Statement of Senator Patrick Leahy,
Chairman, Senate Judiciary Committee,
On Judicial Confirmation Hearing
September 25, 2007

Today, the Committee holds yet another hearing with another circuit court nominee and
another district court nominee. We will hear from two more nominees for lifetime
appointments to the federal courts — John Daniel Tinder to the U.S. Court of Appeals for
the Seventh Circuit and Robert M. Dow, Jr. to the U.S. District Court for the Northern
District of Illinois.

Both of these nominees have the support of their home-state Senators. I thank Senators
Lugar, Bayh, and Obama for their consideration of these nominees, and I thank Senator
Durbin for agreeing to chair this important hearing.

The tremendous progress we have made this year in considering and confirming judicial
nominations is sometimes lost amid the partisan sniping over a handful of controversial
nominations.

This session of Congress, the Committee has reported out 34 lifetime appointments to the
federal courts and the Senate has already confirmed 29 of them. That is eight more
confirmed by the middle of September this year than were confirmed in all of 2005 when
the Senate, with a Republican Chairman and Republican majority, was considering the
nominees of this Republican President. It is 12 more confirmations than were achieved
during the entire 1996 session when Republicans stalled consideration of President
Clinton’s nominations.

We have confirmed three circuit court nominees so far this year. That is the same as the
number of President Clinton’s circuit court nominations confirmed by this time in 1999
with a Republican-led Senate and three more than the Republican-led Senate confirmed
in the entire 1996 session. That was the session in which not a single circuit court
nominee was confirmed.

The Senate has confirmed 20 Circuit Court nominations and 129 total federal judicial
nominees in my two years as Judiciary Chairman. During the Bush Presidency, more
circuit judges, more district judges, and more total judges have been confirmed while I
have served as Judiciary Chairman than during the tenures of either of the two
Republican Chairmen working with Republican Senate majorities.

I continue to try to work with this White House and to make progress. Next year the
Thurmond rule will kick in until after a new president is inaugurated. That is why I was
disappointed that this White House chose not to work with Democratic and Republican
home-state senators in connection with the recent nomination of Duncan Getchell to the
Court of Appeals for the Fourth Circuit. Senators Warner and Webb from Virginia
worked together to interview candidates and sent a slate of five highly-qualified
nominees to the White House. President Bush chose to ignore their recommendations in
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making his nomination, showing his intent to pick a political fight instead of a judge to
fill an important vacancy.

The Administrative Office of the U.S. Courts lists 47 judicial vacancies. The President
has sent us only 24 nominations for these remaining vacancies. Twenty-three of them —
almost half — have no nominee. Of the 18 vacancies deemed by the Administrative Office
to be judicial emergencies, the President has yet to send us nominees for eight of them,
more than a third, Of the 16 circuit court vacancies, six -- more than a third -- are without
a nominee. If the President had worked with the Senators from Michigan, Rhode Island,
Maryland, California, New Jersey, and Virginia, we could be in position to make even
more progress.

We have helped cut the circuit vacancies from a high mark of 32 in the early days of this
Administration, to as few as 13. Contrast that with the Republican-led Senate’s lack of
action on President Clinton’s moderate and qualified nominees that resulted in increasing
circuit vacancies during the Clinton years from 17 to 26. During those years, the
Republican-led Senate engaged in strenuous and successful efforts under the radar to
keep circuit judgeships vacant in anticipation of a Republican President. More than 60
percent of current circuit court judges were appointed by Republican Presidents, with the
current President having appointed more than 30 percent of the active circuit judges
already.

We will continue moving forward efficiently as long as the President sends us qualified,
consensus nominees and we are able to work together. I look forward to hearing from the
nominees before us today.

HHEARHA
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NOMINATION OF MICHAEL J. SULLIVAN, OF
MASSACHUSETTS, TO BE DIRECTOR, BU-
REAU OF ALCOHOL, TOBACCO, FIREARMS,
AND EXPLOSIVES

WEDNESDAY, SEPTEMBER 26, 2007

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Committee met, pursuant to notice, at 2:29 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Edward M. Ken-
nedy, presiding.

Present: Senators Kennedy, Schumer, Cardin, and Whitehouse.

OPENING STATEMENT OF HON. EDWARD M. KENNEDY, A U.S.
SENATOR FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. I think we will get started. My friend and col-
league, John Kerry, is on his way over, and also some other mem-
bers of our Committee. But we will get started, and we will ask
them if they would be good enough to say whatever comments they
want to make when they arrive. But we will move along here this
afternoon.

We will come to order, and it is a pleasure to welcome to the
Committee today a friend, Michael Sullivan, whom President Bush
has nominated to serve as the Director of the Bureau, Alcohol, To-
bacco, Firearms, and Explosives. I would also like to welcome Mr.
Sullivan’s wife, Theresa, daughter, Alyson, and his father, Thomas
Sullivan. Your family is surely proud, Mr. Sullivan, that you have
served the Commonwealth of Massachusetts for over a decade, and
I look forward to hearing your views that are so important to the
country.

A fellow native Bostonian, Mr. Sullivan has been a lifelong resi-
dent of the Commonwealth of Massachusetts, a graduate of Boston
College, Suffolk University Law School, had a distinguished career
dedicated to public service. Beginning in 1990, Mr. Sullivan served
as a representative in the State Legislature for three terms, then
in 1995 went on to become the district attorney for Plymouth Coun-
ty, where he began to develop a strong relationship between him-
self and the Boston Police Department and the ATF. In 2001, Mr.
Sullivan was appointed to serve as the United States Attorney for
the District of Massachusetts, a position he still holds today. Since
August 2006, Mr. Sullivan has also had a position of Acting Direc-
tor of the ATF.

(121)
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As you know, the ATF is a key law enforcement agency within
the Justice Department with a dual responsibility of enforcing
criminal laws and regulating the firearms and explosives industry.
With the new law enacted last year, this is the first confirmation
hearing for the position of the Director, and I hope it will provide
us the good foundation for future collaboration between the ATF
and this Committee.

I am particularly interested in the role ATF can play to help
stem the tide of gun violence in our country. Nearly 30,000 Amer-
ican lives are lost to gun violence each year, more than 80 people
a day. And his book, “Private Guns, Public Health,” David
Hemenway from Harvard Injury Control Research Center observed
that each day guns were used in the commission of more than
3,000 crimes. The U.S. rates of death and injury due to firearms
and rate of crimes committed with firearms are far higher than
those of any other industrialized nation. And just last week, the
International Association of Chiefs of Police, the IACP, took a dra-
matic stand against the escalating gun violence in our commu-
nities, releasing a comprehensive report with 39 key recommenda-
tions to reduce gun violence, and the chiefs’ compelling report and
specific recommendations are a clear call to action.

Without further delay, Congress and the administration need to
do our part by enacting concrete reforms that will reduce crime,
protect the safety of police officers, and all Americans. We all know
what needs to be done, and we have done so little for so long. We
need to strengthen the Brady law and the background checks for
gun purchases, especially for persons with mental illness; close the
gun show loophole once and for all; renew the assault weapons ban.
We need to pass Senator Feinstein’s bill for stricter requirements
on the sale of extremely dangerous .50 caliber sniper rifles. We
need to amend the Federal law to ensure that all cop- killer bullets
are banned. We need to do more to see that law enforcement has
access to the newest and most effective crime-solving technologies
like micro-stamping.

The TACP’s impressive work in producing ground-breaking re-
ports should not be ignored, and I am hopeful we can work to-
gether across party lines to reduce gun violence, solve gun crimes,
protect our police officers, and do all that we can to make our com-
munities safer. Perhaps our dialogue today will be one positive step
forward in that direction.

If you would be good enough, I would like to ask you, Mr. Sul-
livan, if you would be good enough to come forward, and I would
ask you to raise your hand and stand to be sworn. Do you affirm
that the testimony you are about to give before the Committee will
be the truth, the whole truth, and nothing but the truth, so help
you God?

Mr. SuLLivan. I do.

Senator KENNEDY. Thank you.

If you would be good enough, I will ask if you take the name
tapes—we know that you are not John Kerry—and we will have
the right name tape here, and we will ask you when Senator Kerry
comes in, we will ask if you would hold for just a few moments and
let him make what comments that he might so desire to make.

If you have a statement, we would be glad to hear it.
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STATEMENT OF MICHAEL J. SULLIVAN, OF MASSACHUSETTS,
NOMINEE TO BE DIRECTOR, BUREAU OF ALCOHOL, TO-
BACCO, FIREARMS, AND EXPLOSIVES

Mr. SULLIVAN. Just a brief statement, Mr. Chairman. First and
foremost, thank you very much, Mr. Chairman, for holding this
Committee hearing. Thank you for considering my nomination. I
want to thank the Committee members as well. I especially want
to thank Congress for the great support they have been providing
to the Bureau of Alcohol, Tobacco, Firearms, and Explosives. It is
an investment in a very important and critical agency. I want to
thank the President of the United States for honoring me with the
opportunity to serve in this administration.

At this point in time, Mr. Chairman, I would hold for Senator
Kerry.

Senator KENNEDY. Good. Find.

John?

Senator KERRY. I apologize.

Senator KENNEDY. No, no. You were right on time.

Senator KERRY. Not quite, but thank you.

Senator KENNEDY. We congratulate you on your amendment on
the floor, John, this afternoon, and we thank you very much for
coming here as well. We have introduced the nominee’s wife and
daughter and father. We talked about his education at Boston Col-
lege and his dedication to public service and his career at the U.S.
Attorney’s Office, and we are looking forward to—this is our first
confirmation of an ATF Director for the Judiciary Committee, so
this is an important first step, and it is delightful that we have got
Mr. Sullivan here, and we look forward to hear what comments you
have to make.

PRESENTATION OF MICHAEL J. SULLIVAN, OF MASSACHU-
SETTS, NOMINEE TO BE DIRECTOR, BUREAU OF ALCOHOL,
TOBACCO, FIREARMS, AND EXPLOSIVES BY HON. JOHN
KERRY, A U.S. SENATOR FROM THE STATE OF MASSACHU-
SETTS

Senator KERRY. Well, thank you very much, Mr. Chairman, and
my colleague. I very my appreciate it, and I apologize for being a
moment late.

I am pleased to be able to be here to introduce the nominee, and
you have already commented on the fact that I guess his education
background is before the Committee and some of the basics of his
law enforcement.

Let me just say to start with that it is a pleasure to be able to
support the nominee on a bipartisan basis. We have had some con-
tentious fights around here occasionally, and it is really a pleasure
to have someone come before the Committee who in the perform-
ance of his responsibilities has always avoided partisan politics.
And I think that is one of the reasons why the Committee can have
great confidence in this nomination.

He, as we know, served in the legislature, and he served three
terms there, and out of that came the appointment to fill the shoes
of the district attorney in Plymouth County. I knew his predecessor
well because I worked with him when I was in the district attor-
ney’s office in Middlesex County, so I know the job, and I know
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what Michael Sullivan brought to that job, Mr. Chairman. He did
an exceptional job of performing those responsibilities. He did it
with creativity. He opened up old murder cases that people had
thought had gone cold and nobody could prosecute. He prosecuted
murder cases personally. He earned a national reputation with re-
spect to child abuse, family abuse, domestic violence, and elder
abuse. And he showed his ability in each of those, which is what
earned him the nomination to be the U.S. Attorney.

He became the U.S. Attorney, as you know, Mr. Chairman, at a
very difficult moment. It was almost, I think, in the week imme-
diately after 9/11, and that is being thrown into the fire, so to
speak, pretty intensely. He approached that, again, with great skill
and without any politics. I think, you know, he wasn’t a Democrat
prosecutor or a Republican prosecutor. He was a good law enforce-
ment officer. And that is what we need in any law enforcement
duty, but certainly now in the context of the war on terror and the
challenges that we have at ATF.

A week after those flights took off from Boston, he wound up
with the responsibility of building a counterterrorism unit, which
he did; an antiterrorism task force, which coordinated Federal,
State, and local efforts in those early days, to prevent future ter-
rorist attacks. He prosecuted the Shoe Bomber, Richard Reid. And
he also kept an eye on the next war, so to speak, the crimes of the
future: computer hacking, identity theft, Internet auction and cred-
it card fraud, and copyright and trademark victims. So I think he
has a very broad base in all of the challenges of law enforcement
that we face today.

He has been doing this job of Acting Director of the ATF for over
a year now. It is a tough job. There are 5,000 employees, a $1 bil-
lion budget. But I think it is a job that he has proven more than
qualified and capable of performing.

While there at ATF earning his spurs to be confirmed by the
Senate, he has kept up the traditional work of reducing and com-
bating violent crime; but he is also already adapting the agency to
its new mission of preventing terrorism. And so, you know, I really
think, Mr. Chairman, that we are living in an age where the ability
of agencies to work with each other and the challenges in law en-
forcement of communicating with agencies and of processing intel-
ligence and being sensitive to constitutional requirements on eaves-
dropping and a host of other things, and citizen rights, is always
a delicate balance. I know that Michael Sullivan understands that
balance, and I think he is going to be easy for this Committee to
confirm.

So I commend him to you, Mr. Chairman, and I am pleased to
be able to introduce him today.

Senator KENNEDY. Well, thank you very much, Senator Kerry.

Senator KERRY. And you can save all the tough questions for
him.

[Laughter.]

Senator KENNEDY. Yes, there you go. I was listening to you. I
will just give a softball one and one that he might want to com-
ment later on. I was particularly interested in the work that they
have done in the area of health fraud and pharmaceutical fraud.
I think, if I am not mistaken, what the department has up in Bos-
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ton in terms of recoveries is about a third of what they recover na-
tionally, general figures. I mean, maybe you can talk a little bit
about it, but this is an area in health that they have been particu-
larly interested in as well, and it is something that we have noted.

We want to thank you very much.

Senator KERRY. Thank you, Mr. Chairman.

Senator KENNEDY. It is good to see you.

Senator KERRY. My pleasure.

Senator KENNEDY. Very good.

So there you go. A good start so far.

Mr. SULLIVAN. Thank you again, Mr. Chairman, and let me
thank Senator Kerry for that kind and very generous introduction.
I have had the great opportunity, obviously, of working with the
Senators in Massachusetts on a host of very important issues on
behalf of the District of Massachusetts and the Nation.

I was also thanking the President of the United States for the
confidence he has shown in me, nominating me to serve as United
States Attorney shortly after September 11th and the support that
I received from the U.S. Senate on that confirmation, and then
most recently obviously for the nomination to head up a very im-
portant Federal law enforcement agency, the Bureau of Alcohol, To-
bacco, Firearms, and Explosives.

I appreciate you introducing my wife, Terry, and my daughter,
Alyson, and my dad, Tom. I would be remiss if I didn’t mention my
other three children, who I think are at home right now with their
fingers crossed on behalf of their dad: my son, Joseph; my daugh-
ter, Kelly; and my son, James, who I know under different cir-
cumstances would rather be here. But classes kept them away from
Washington, Mr. Chairman.

I also want to thank the men and women of ATF. I have had the
opportunity now to serve for a little bit over a year as the Acting
Director. I have received great support, encouragement, and assist-
ance from people who are working tirelessly on behalf of the Amer-
ican public. The successes we have been able to achieve over the
last year would not have happened but for the great effort on be-
half of the men and women of ATF. And I am prepared to answer
any questions or concerns that the Chairman or Committee mem-
bers may have.

[The biographical information follows:]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR NON-JUDICIAL NOMINEES

PUBLIC

. Name: Full name (include any former names used).

Michael James Sullivan

. Position: State the position for which you have been nominated.

Director, Bureau of Alcohol, Tobacco, Firearms and Explosives

. Address: List current office address. If city and state of residence differs from your

place of employment, please list the city and state where you currently reside.

Residence: Business:

Abington, MA United States Attorney Office
One Courthouse Way, Suite 9200
Boston, MA 02210

Bureau of Alcohol, Tobacco, Firearms and Explosives
650 Massachusetts Avenue, NW, Room 8000
Washington, DC 20226

. Birthplace: State date and place of birth.

1954 in Boston, Massachusetts

. Marital Status: (include name of spouse, and names of spouse pre-marriage, if

different). List spouse’s occupation, employer’s name and business address(es). Please,
also indicate the number of dependent children.

Married.
Spouse’s name: Theresa J. Sullivan (fk/a Theresa J. Greenwood)
Occupation: Manufacturer’s Representative, HGA, 2 Irwin Cqurt, Lynbrook, NY 11563

We have four dependent children.

. Education: List in reverse chronological order, listing most recent first, each college,

law school, or any other institution of higher education attended and indicate for each the
dates of attendance, whether a degree was received, and the date each degree was
received.

12:13 Apr 02,2009 Jkt 047206 PO 00000 Frm 00134 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\47206.TXT SJUD1 PsN: CMORC

47206.107



VerDate Nov 24 2008

127

Boston College

9/72 - 5/73

1/76 - 12/78

BA ~ Business Administration, 1979, Cum Laude

Suffolk University Law School
9/79 — 5/83
JD - 1983, Cum Laude

. Employment Record: List in reverse chronological order, listing most recent first, all

governmental agencies, business or professional corporations, companies, firms, or other
enterprises, partnerships, institutions or organizations, non-~profit or otherwise, with
which you have been affiliated as an officer, director, partner, proprietor, or employee
since graduation from college, whether or not you received payment for your services.
Include the name and address of the employer and job title or job description where
appropriate

Acting Director 2006 - present
Bureau of Alcohol, Tobacco, Firearms, and Explosives

650 Massachusetts Ave, NW

Suite 8000

Washington, DC 20226

United States Attorney 2001 — present
District of Massachusetts

One Courthouse Way

Suite 9200

Boston, MA 02210

Member, Attorney General’s Advisory Committee 2005-present

Subcommittees:

Civil Rights

Controlled Substances and Asset Forfeiture
Cyber/Intellectual Property

Violent and Organized Crime

Sentencing Guidelines

Terrorism/National Security

Workine Groups:
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Massasoit Community College
Instructor

900 Randolph Street

Canton, MA 02021-1372

Brockton Hospital

Private non-profit corporation
Trustee — unpaid

680 Centre Street

Brockton, MA 02302-3395

Old Colony YMCA

Private non-profit corporation
Director — unpaid

320 Main Street

Brockton, MA 02301

Continuing Education Institute
Private non-profit corporation
Director - unpaid

108 Water Street

Watertown, MA 02172

Consumer Credit Counseling Services
Private non-profit corporation
Director — unpaid

8 Winter Street

Boston, MA

Commonwealth of Massachusetts
Plymouth County District Attorney
32 Belmont Street

Brockton, MA 02301

State Representative
Commonwealth of Massachusetts
House of Representatives

State House

Boston, MA

McGovemn & Sullivan, P.C.

(Law Office/Professional Corporation)
Attorney/Co-owner

55 N. Franklin St.

Holbrook, MA 02343

2000 - 2001

1998 — 2001

2001

1989 - 2001

1987 - 1991

1995 — 2001

1991-1995

1989 ~ 1995
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Bolles & Pritchard (Law Office) 1984 - 1989
Associate

289 Union St

Holbrook, MA 02343

The Gillette Company 1973 — 1989
(various manufacturing positions) 9/73 - 9/75
Technician 9/75-2/97
Staff Assistant to Director — Corporate Product Evaluation 2/77 - 5/79
Personnel Representative 5/79 - 2/81
Compensation Analyst 2/81-2/83
Manager —~ Compensation and Benefits 2/83 ~ 3/85
Assistant to the President ~ Safety Razor Division 3/85 - 6/86
Manager — Quality Operations 6/86 —2/87
Manager — Professional Training and Development 2/87 — 5/89
Prudential Tower Building

Boston, MA 02199

8. Military Service and Draft Status: Identify any service in the U.S. Military, including
dates of service, branch of service, rank or rate, serial number (if different from social
seécurity number) and type of discharge received.

None.

9. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Honorary Degree of Law ~ Suffolk University
Honorary Degree of Law — New England School of Law

Association of Certified Fraud Examiners, Greater Boston Chapter
2006
Fraud Fighter of the Year

Melissa Gosule Foundation
May 2005
Honor, Action, Appreciation award

Norfolk County Prosecutors Association, Steven J. Butler, President
March 2005
In appreciation for services to the citizens of Norfolk County

Bridgewater State College
2005
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Masters in Public Administration Program 2005 Public Service Award

Islamic Council of New England
December 2004
Exceptional Cooperation with the Muslim Community

Middlesex County Bar Association
May 2004
In recognition of exemplary public service as a prosecutor, lawyer, educator and citizen

Democratic National Convention, Donald W. Anderson and Scott W. Sheafe

July 2004
In appreciation for a safe and secure Democratic National Convention

United States Secret Service

2004

Directors Honor Award (for outstanding assistance and support on behalf of the
investigative and protective responsibilities of the United States Secret Service)

Ttalian American Police Officers Association, Inc., Greater Boston Crime Task Force
November 2003
The Distinguished Law Enforcement Award

United States Department of Justice/Office of Justice Programs

Executive Office for Weed and Seed

May 2003

Coordination Honor Award from the Community Coalition for Neighborhood
Restoration with Lawrence Massachusetts Weed and Seed

High Technology Crime Investigators Association

June 2002

In appreciation of commitment to High Technology Crime Investigators Association and
to the investigation of high technology crimes

DARE Officers Association

June 2002

In appreciation for commitment to children of Massachusetts and the Massachusetts
DARE Officers Association

Stonehill College
May 2002
President’s Medal

Brockton Visiting Nurses Association, Community Service Award
2002
Community Service Award in appreciation for outstanding commitment
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Whitman’s Veteran Association -
November 2001
Honorary Grand Marshal

Massachusetts District Attorney’s Association

September 2001

In recognition for service as Plymouth County District Attorney (1995 - 2001) and
President of MA District Attorney’s Association (Sept. 1998 - Sept. 1999)

Brockton Hospital
2001
Presidential Medal for Community Service

Plymouth County DARE Officers
2001
In appreciation for 7 years of dedicated service to the children of Plymouth County

Child Advocacy Center of the Plymouth County District Attorney’s Office
1998
In appreciation for commitment to the children of Plymouth County

The Republican Leadership of the Massachusetts House of Representatives

1995

In appreciation for service to the Massachusetts House of Representatives from 1991 -
1995

Anti Defamation League
Date unavailable
In recognition for selfless contribution to ADL’s Fight Against Bigotry

United States Secret Service, W. Ralph Basham, Director

Date unavailable

In recognition of efforts and superior contributions to the law enforcement
responsibilities of the United States Secret Service

Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

I have been a member of the Plymouth County Bar Association and the Massachusetts
Bar Association for periods during my legal career. I am not presently a member of
either Bar Association. I have never been an officer of a bar association. I am a former
member of the Massachusetts District Attorneys Association, and the National District
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Attomneys Association. I served as President of the Massachusetts District Attorneys
Association from September 1998 to September 1999.

Since 2005, I also have served as a member of the Attorney General’s Advisory
Committee, including on the following subcommittees: Civil Rights, Controlled
Substances and Asset Forfeiture, Cyber/Intellectual Property, Violent and Organized
Crime, Sentencing Guidelines, Terrorism/National Security. I also Chair the Health Care
Fraud working group.

I also have served on the following commissions and councils (dates are approximate):

Member, Governor Mitt Romney's Council on the Death Penalty (2003-2004)

Commissioner, Governor Paul Cellucci’s Commission on Father Absence and Family
Support (1998)

Commissioner, Governor William Weld's Commission on School Safety (1992-1996)

Member, Massachusetts Attorney General Scott Harshbarger's Urban Alliance (1996)

Advisory Committee on Shaken Baby Syndrome, Chair (1996-2001, Plymouth County)

11. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

Massachusetts, 1983, There have been no lapses in membership.

b. List all courts in which you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that require
special admission to practice.

1 am a member in good standing in Massachusetts and admitted to practice before
the Massachusetts Supreme Judicial Court without interruption since 1983.

1 am a member in good standing and admitted to practice in the United States
District Court for the District of Massachusetts and the United States Court of
Appeals for the First Circuit without interruption since 1984.

12. Memberships:

a. List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 10 or 11 to which
you belong, or to which you have belonged, or in which you have significantly
participated, since graduation from law school. Provide dates of membership or
participation, and indicate any office you held. Include clubs, working groups,
advisory or editorial boards, panels, committees, conferences, or publications.
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Currently, I am a member of the fraternal Catholic organization known as the
Knights of Columbus. I also was a member of the Plymouth County Republican
Club from 1990-2001.

b. Please indicate whether any of these organizations listed in response to 12(a)
above currently discriminate or formerly discriminated on the basis of race, sex,
or religion — either through formal membership requirements or the practical
implementation of membership policies. If so, describe any action you have taken
to change these policies and practices.

The Knights of Columbus is a fraternal, religious-based service organization that
limits membership to males over age 18 of the Catholic faith. I have made no
efforts to change that policy.

13. Published Writings and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Internet. Please supply four (4) copies of all
published material to the Committee.

I have attempted to provide all readily available materials in response to this
question. Those materials have been provided to the Committee in binders
accompanying this questionnaire.

b. Please supply four (4) copies of any reports, memoranda or policy statements you
prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, please give
the name and address of the organization that issued it, the date of the document,
and a summary of its subject matter.

I have attempted to provide all readily available materials in response to this
question. Those materials have been provided to the Committee in binders
accompanying this questionnaire,

c. Please supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials.

T have attempted to provide all readily available materials in response to this

question. Those materials have been provided to the Committee in binders
accompanying this questionnaire.
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d. Please supply four (4) copies, transcripts or tape recordings of all speeches or
talks delivered by you, including commencement speeches, remarks, lectures,
panel discussions, conferences, political speeches, and question-and-answer
sessions. Please include the date and place where they were delivered, and
readily available press reports about the speech or talk. If you do not have a copy
of the speech or a transcript or tape recording of your remarks, please give the
name and address of the group before whom the speech was given, the date of the
speech, and a summary of its subject matter. If you did not speak from a prepared
text, please furnish a copy of any outline or notes from which you spoke.

1 have attempted to provide all readily available materials in response to this
question. Those materials have been provided to the Committee in binders
accompanying this questionnaire.

e. Please list all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews where
they are available to you.

I have attempted to provide all readily available materials in response to this
question. Those materials have been provided to the Committee in binders
accompanying this questionnaire.

14. Public Office, Political Activities and Affiliations:

a. List chronologically any public offices you have held, including the terms of
service and whether such positions were elected or appointed. If appointed,
please include the name of the individual who appointed you. Also, state
chronologically any unsuccessful candidacies you have had for elective office or
unsuccessful nominations for appointed office.

State Representative 1991 — 1995
7" Plymouth District

Massachusetts House of Representatives

Elected 11/90, 11/92, 11/94

Commissioner 1992-1996
Governor William Weld's Commission on School Safety

District Attorney 1995 — 2001
Plymouth District

Commonwealth of Massachusetts
Appointed by Governor William F. Weld in 5/95
Elected 11/96 and 11/98
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Commissioner 1998
Governor Paul Cellucci’s Commission on Father Absence and

Family Support
United States Attorney 2001 - present
District of Massachusetts

Nominated by President George W. Bush and confirmed by the United States
Senate

Member 2003-2004
Governor Mitt Romney's Council on the Death Penalty

Bureau of Alcohol, Tobacco, Firearms, and Explosives 2006 — present
Acting Director

Appointed by President George W. Bush to serve as Acting Director.

. List all memberships and offices held in and services rendered, whether

compensated or not, to any political party or election committee. If you have ever
held a position or played a role in a political campaign, please identify the
particulars of the campaign, including the candidate, dates of the campaign, your
title and responsibilities.

Abington Republican Town Committee 1990-2001

Bush/Cheney Plymouth County Chairperson 2000

Cellucci/Swift Transition Team 1998

Cellucci/Swift Plymouth County Chairperson 1998

Weld/Cellucci Coordinator ' 1994
Candidate

Exploratory Commiittee to Elect Michael J. Sullivan
to the United States Senate 2000

Committee to Elect Michael J. Sullivan
District Attorney 1998

Committee to Elect Michael J. Sullivan
District Attorney 1996

Committee to Elect Michael J. Sullivan
State Representative 1994
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Committee to Elect Michael J. Sullivan
State Representative 1992

Committee to Elect Michael J. Sullivan
State Representative 1990

15. Legal Career: Please answer each part separately.

a. Describe chronologically your law practice and legal experience after graduation
from law school including:

i. whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

I have not served as clerk for a judge.
ii. whether you practiced alone, and if so, the addresses and dates;
I have not been a sole practitioner.

iii. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature

of your affiliation with each.

The Gillette Company 1973 - 1989
Gillette Park

Boston, MA 02127

(various manufacturing positions) 9/73 -9/75
Technician 9/75-2/197
Staff Assistant to Director — Corporate Product Evaluation 2/77 —5/79
Personnel Representative 5/79 - 2/81
Compensation Analyst 2/81 - 2/83
Manager — Compensation and Benefits 2/83 - 3/85
Assistant to the President — Safety Razor Division 3/85 - 6/86
Manager - Quality Operations 6/86 —2/87
Manager - Professional Training and Development 2/87 - 5/89
Bolles & Pritchard (Law Office) 1984 — 1989
Associate

289 Union Street

Holbrook, MA 02343

McGovern & Sullivan, P.C. . 1989 - 1995
55 North Franklin Street

Holbrook, MA 02343
(Law Office/Professional Corporation)
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Attorney/Co-owner)

State Representative 1991-1995
Commonwealth of Massachusetts

House of Representatives

State House

Boston, MA

Plymouth County District Attorney 1995 -- 2001
Commonwealth of Massachusetts

32 Belmont Street

Brockton, MA 02301

United States Attorney 2001 — present
District of Massachusetts

One Courthouse Way

Suite 9200

Boston, MA 02210

Bureau of Alcohol, Tobacco, Firearms, and Explosives 2006 — present
Acting Director

650 Massachusetts Ave, NW

Suite 8000

Washington, DC 20226

b. Describe:

i.

the general character of your law practice and indicate by date when its
character has changed over the years.

My position at the general practice of Bolles & Pritchard (1984 — 1989)
was that of an associate attorney. My areas of concentration were civil
litigation, real estate, domestic relations, criminal defense, and estate
work.

As a partner/officer at the general practice firm of McGovern & Sullivan,
P.C. (1989 — 1995), my areas of concentration were probate and family
law, civil litigation, all aspects of real estate and criminal defense work.

As District Attorney (1995 —2001), I was responsible for the investigation
and prosecution of all criminal activity within Plymouth County.

As a State Representative (1991-1995), I represented the citizens of the 7"
Plymouth District, which included the towns of Abington, East
Bridgewater and Whitman.
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I was appointed in September of 2001 by President George W. Bush as the
United States Attorney for the District of Massachusetts, directing offices
in Boston, Worcester and Springfield comprising approximately 200
attorneys and support staff. As the United States Attorney, I direct all
activities of the offices and oversee all civil and criminal litigation by the
United States in the District of Massachusetts.

In September 2006, President appointed me to serve as Acting Director of
ATF, a federal law enforcement agency with nearly 5,000 employees. As
Acting Director, I oversee the operations of the Bureau and its mission of
preventing terrorism, reducing violent crime and protecting the American
public. During my tenure as Acting Director, ATF has continued to play
an integral role in fighting gang activity and violent crime. ATF-led
Violent Crime Impact Teams (VCIT) in 25 cities across the country
identify, target and arrest violent criminals to reduce the occurrence of
homicide and firearms-related violent crime. In addition to the VCIT
initiative, ATF participates with state and local law enforcement and other
federal agencies on 110 anti-gang task forces throughout the country.

During my tenure, ATF was the first federal law enforcement agency to
agree to deploy additional resources to the New Orleans area in early
2007. ATF has provided six additional special agents to supplement the
six permanently assigned to the New Orleans VCIT. ATF also plays a
significant role in protecting our military deployed abroad in Iraq and
Afghanistan. ATF deploys 5-8 personnel in theater in Iraq to assist with
explosives detection and post-blast investigations. The Bureau also
recently signed a Memorandum of Agreement with the Department of
Defense’s Joint Improvised Explosive Device Defeat

Organization (JIEDDO) to train six classes of military bomb technicians in
2007 prior to their deployment overseas.

ii. your typical clients and the areas, if any, in which you have specialized.

My practice prior to being appointed District Attorney and serving as
United States Attorney was a general practice handling matters ranging
from domestic relations to criminal defense. My clients typically included
those charged with lower-level crimes, involved in domestic disputes,
suffering from personal injury, needing estate work and businesses
needing legal representation. As District Attorney and United States
Attorney, my clients were the citizens of the Commonwealth of
Massachusetts and the United States of America, respectively.

c. Describe the percentage of your practice that has been in litigation and whether

you appeared in court frequently, occasionally, or not at all. If the frequency of
your appearances in court varied, describe such variance, providing dates.
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The general nature of my practice prior to being appointed District Attorney and
serving as United States Attorney resulted in my appearing in court approximately
25% to 35% of my time. As District Attorney and United States Attorney, |
appeared in court only on limited occasions.

i. Indicate the percentage of your practice in:
1. federal courts; 0%
2. state courts of record; 10-20%
3. other courts. 80-90%

ii. Indicate the percentage of your practice in:
1. civil proceedings; 65%
2. criminal proceedings. 35%

These percentages have varied over the years. During the first ten years of
practicing law, the percentages would range approximately 60% to 70% civil,
including probate and family law, with 30% to 50% criminal defense work.
During the period of 1995 to 2001 while serving as District Attorney for
Plymouth County, Massachusetts, 100% of my practice was in criminal law.
Since serving as United States Attorney in 2001, approximately 80% of my time
has been dedicated to criminal law, 20% to civil.

d. State the number of cases in courts of record you tried to verdict or judgment
(rather than settled), indicating whether you were sole counsel, chief counsel, or
associate counsel.

There were a total of three cases, two matters in which I was sole counsel, and
one matter in which I was chief counsel.

i. What percentage of these trials were:
1. jury; 67%
2. non-jury. 33%

e. Describe your practice, if any, before the Supreme Court of the United States.
Please supply four (4) copies of any briefs, amicus or otherwise, and, if
applicable, any oral argument transcripts before the Supreme Court in connection
with your practice.

None.

16. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of each case. Identify the party
or parties whom you represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as to each case:
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a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the case
was litigated; and

c. the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

1. (a) Commonwealth v. Benjamin, No. 97161 (1995)

(b)  Plymouth County Superior Court
Associate Justice Tierney

© Russell Redgate (Defense Counsel)
P.O. Box 82
West Barnstable, MA 02668
(508) 362-6607

Assistant District Attorney Paul Dawley (co-counsel)
32 Belmont Street

Brockton, MA 02303

(508) 584-8120

This was a murder trial. I completed the pre-trial preparation and tried the case on
behalf of the Commonwealth of Massachusetts. The Defendant was convicted of
first-degree murder and sentenced to life in prison. His conviction was affirmed
by the Massachusetts Supreme Court. See Commonwealth v. Benjamin, 430
Mass. 673 (2000).

2. (a) Commonwealth v. Dereck Shephard, Nos. 97038, 97039, 97040,
97041.97042, 97043, 97044 (1996)

(b)  Plymouth County Superior Court
Judge Gordon Doerfer

© Suzanne Rapoza (Defense Counsel)
Committee for Public Counsel Services
9 Belmont Street
Brockton, MA
(508) 538-5316

Assistant District Attorney Jeanne Holmes (co-counsel)
32 Belmont Street

Brockton, MA 02303

(508) 584-8120
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This matter involved a defendant who was indicted on 5 counts of rape of child
and indecent assault and battery on a child under age 14. I prepared the case for
trial on behalf of the Commonwealth and recommended incarceration of 12-18
years at MCI Cedar Junction. The Defendant ultimately pled guilty and the Judge
sentenced him to 6-9 years at MCL

(@  Bartell v. Turner (1989)
Judge Travers

‘(b) Plymouth County Superior Court Docket #87-0129

(c) Henry Frenette (Defense Counsel)
Frenette & Dukess
130 Liberty Street
Brockton, MA 02301
(508) 587-0531

William Pritchard (co-counse])
Bolles & Pritchard

289 Union Street

Holbrock, MA 02343

(781) 767-3811

This matter was a zoning dispute between a residential neighbor (my client) and
an industrial neighbor (Turner Steel). The defendant had acquired a building
permit to build an addition on his steel fabrication plant. The plaintiffs, my client,
alleged that it was an illegal building permit in violation of local zoning
ordinances. The matter was first heard by the Town of West Bridgewater who
approved the variance. We appealed to Superior Court and after trial, the
defendant was ordered to remove his addition.

@ Commonwealth v. George Debreczeni (1991)

(b)  Plymouth County Superior Court Docket #91507, 91509
Judge Tierney

©) William Asci (for the Commonwealth)
Plymouth County District Attorney’s Office
Brockton, MA 02303
(508) 584-8120

In this matter I represented the Defendant who was charged with Unlawful
Possession of a Controlled Substance with Intent to Distribute (Class B) and
Unlawful Possession of a Firearm. My involvement included all pre-trial
discovery and trial preparation along with appearing with the Defendant for all
Court appearances. The Defendant ultimately pled guilty (April 1993) to the
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charges and was sentenced to a one year house of corrections commitment and
two years’ suspended sentence with probation for two years on and after his
release date.

(@  Commonwealth v. Donald Melchionno (1993)

(b) Plymouth County Superior Court #94330
Judge Delvecchio

(c) Geline Williams (for the Commonwealth)
Plymouth County District Attorney’s Office
32 Belmont Street
Brockton, MA 02303
(508) 584-8120

In this matter, I represented the Defendant who was charged with Armed Robbery
and Assault with a Dangerous Weapon. My involvement included
preparation/review of all pre-trial discovery, various appearances with the
Defendant and preparation of the case for trial. The Defendant pled guilty in
November, 1993 to the charges and was sentenced to 2 ¥ - 5 years at MCI Cedar
Junction which sentence was to serve concurrent with the sentence imposed by
Norfolk Superior Court (see beloew).

(@) Commonwealth v. Donald Melchionno (1992)

(b)  Norfolk County Superior Court #94051
Judge Graham

(c) Tom Brennan (for the Commonwealth)
Norfolk County District Attorney’s Office
45 Shawmut Road
Canton, MA 02021
(781) 830-4800

In this matter, I represented the Defendant who was charged with Armed
Robbery. My involvement included preparation/review of all pre-trial discovery,
various appearances with the Defendant and preparation of the case for trial. The
Defendant pled guilty in October, 1992 to the charges and was sentenced to 2 ¥z -
5 years at MCI Cedar Junction.

(a) William D. Bissett v. Ford Motor Credit Co. et al (1990)

(b) Plymouth Superior Court Civil Action 89-2078A
ALJ Barbara Scott Pearson

()  Michael E. Hager (for the Defendant)
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45 School Street
Boston, MA 02108
(617) 227-3600

I represented the Plaintiff in this matter before the Industrial Accident Board. My
involvement included preparation/review of all discovery and various appearances
at the Industrial Accident Board with the Plaintiff. Liability was established for
the Plaintiff and he received a lump sum settlement which was approved by the
Administrative Law Judge in July 1990.

(@  USAv. Reid (2002)

(b)  Docket #CR-10013-WGY-ALL
Date of Judgment: 1/31/03
Judge William G. Young

(¢)  Lead Counsel: Gerard T. Leone, Assistant United States Attorney
One Courthouse Way
Boston, MA 02210
(617) 748-3100

Lead Defense Counsel: Tamara Birckhead
Federal Public Defender's Office

408 Atlantic Ave, 3rd Floor

Boston, MA 02110

(617)223-8061

Richard Colvin Reid pleaded guilty October 2002, one month before scheduled
trial, to an eight-count indictment relating to his having been trained by Al-Qaeda-
in Afghanistan and attempting to ignite explosive bombs located in his footwear
while a passenger on an American Airlines flight.

Reid pleaded guilty to each of the following counts of the indictment: Attempted
use of a weapon of mass destruction against one and more than one national of
the U.S. while such nationals were outside of the U.S.; attempted homicide of one
and more than one national of the U.S. while such nationals were outside of the
U.S.; placing an explosive device on an aircraft; attempted murder of one, and
more than one, of the 183 other passengers and 14 crew members on board
American Airlines Flight 63; interference with flight crew and attendants by
assaulting and intimidating Hermis Moutardier, a flight attendant, by use of a
dangerous weapon; interference with flight crew and attendants by assaulting and
intimidating Cristina Jones, a flight attendant, by use of a dangerous weapon;
attempted destruction of an aircraft; and using a destructive device during and in
relation to a crime of violence.
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Reid was sentenced to life imprisonment on each of Counts 1, 5 and 6 to be-
served concurrently, and he was sentenced to 20 years in prison on each of Counts
2,3, 4, and 7, to be served consecutively for a total of 80 years in prison. On
Count 8, the Court sentenced Reid to 30 years in prison to be served
consecutively to the life sentence already imposed.

(@  USA v. Bouchard Transportation Company, Inc. (2003-2005)

(b)  Docket #CR-10087-MBB-ALL
Date of Judgement: 1/5/05
Magistrate Judge Marianne B. Bowler

(c) Lead Counsel: Jonathan F. Mitchell, Assistant United States Attorney
One Courthouse Way
Boston, MA 02210
(617) 748-3100

Lead Defense Counsel: Ronald W. Zdrojeski, Mark A. Walsh, Thomas M.
Russo

LeBoeuf, Lamb, Greene & MacRae, L.L.P.

Goodwin Square

225 Asylum St. 13th Floor

Hartford, CT 06103

(860) 293-3537

Bouchard Transportation Company (“BTC”), of Hicksville, New York, pled to an
Information charging them with one count of violating the Clean Water Act by
negligently causing the discharge of approximately 98,000 gallons of il into
Buzzards Bay on April 27, 2003, when the oil barge its tugboat was towing,
traveled outside the clearly marked Buzzards Bay channel and struck rocky shoals
lying at a depth of 22 feet. BTC negligently caused the oil spill because its
employee, the mate in charge of the vessel, operated the tugboat in a negligent
manner and because BTC allowed this individual to remain at the helm of one of
its tugboats despite repeated concems that were raised about his competency.

BTC also pleaded guilty to one count of violating the Migratory Bird Treaty Act
by killing protected bird species as a result of this oil spill. According to the
Information, the April 2003 oil spill killed hundreds of federally-protected birds,
necessitated the closure of thousands of acres of shellfish beds in Buzzards Bay,
and affected close to ninety miles of Massachusetts’ beaches and coastline.

BTC paid a fine of $10 million and was ordered to comply with several remedial
measures designed to prevent future spills. In the sentencing Order, the Court
endorsed the U.S. Attorney’s Office recommendation that $7 million of the fine
be used for eligible wetlands conservation projects in the Buzzards Bay
Watershed area of Southeastern Massachusetts.
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10. ()  USA v Serono Laboratories, Inc. (2005)

()  Docket # CR-10282-RCL-ALL
Date of Judgement: 1/9/06
Judge Reginald C. Lindsay

(¢)  Lead Counsel: Susan G. Winkler, Mary Elizabeth Carmody, Assistant
United States Attorneys
One Courthouse Way .
Boston, MA 02210
(617) 748-3100

Lead Defense Counsel: Henry J. Depippo, Melissa B. Tearney
Nixon Peabody LLP

1100 Clinton Square

Rochester, New York 14603

(585) 263-1243

Serono, S.A. together with its U.S. subsidiaries, Serono, Inc., Serono Holding,
Inc., Serono Laboratories, Inc. and related entities agreed to pay a total of
$704,000,000 ($136,935,000 criminal, $567,065,000 civil) to settle civil liabilities
to resolve criminal charges and civil liabilities in connection with several illegal
schemes to promote, market and sell its drug, Serostim, used to treat AIDS
wasting, a condition involving profound involuntary weight loss in AIDS patients.
The global resolution is the third largest health care fraud recovery by the United
States.

To resolve the criminal charges, Serono Labortories, Inc. agreed to plead guilty to
two counts of criminal conspiracy and to pay the $136,935,000 criminal fine. As a
result of its criminal conviction, Serono Labs will be excluded from all federal
health care programs for at least five years. Serono, Inc. and all other U.S..
subsidiaries of Serono, S.A., will also be subject to a stringent Corporate Integrity
Agreement for the next five years.

Serono also agreed to settle its federal civil False Claims Act liabilities for a total
of $567,065,000. Specifically, Serono will pay $305,077,000, plus interest, to the
United States in civil damages for losses suffered by the federal portion of the
Medicaid program, the Veteran’s Administration, the Department of Defense and
the Federal Employees Health Benefits program as a result of Serono Labs’
fraudulent drug promotion and marketing misconduct. Serono will also pay a
total of $261,988,000, plus interest, to settle its civil liabilities to the fifty states
and the District of Columbia for losses the state Medicaid programs suffered.

17. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
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involve litigation. Describe fully the nature of your participation in these activities. Please
list any client(s) or organization(s) for whom you performed lobbying activities and describe
the lobbying activities you performed on behalf of such client(s) or organizations(s). (Note:
As to any facts requested in this question, please omit any information protected by the
attorney-client privilege.)

While practicing law at Bolles & Pritchard, I was involved in litigation related to the privacy
rights of a former patient at Bridgewater State Hospital. The former patient had been
depicted in a film “Titicut Follies” which was used, by court order for educational purposes
only. The owners of the film petitioned the court almost thirty years after the film had been
produced to allow a-general dissemination of the file.

While practicing law at the law firm of McGovern & Sullivan, P.C., I represented a nurse
who had been exposed during her employment to tuberculosis. She ultimately tested positive
without symptoms. She was awarded recognition of the exposure by the Industrial Accident
Board. She will be entitled to benefits should symptoms manifest themselves and should she
become disabled. Additionally, I assisted my partner in a case for a state ward who had
suffered a serious head injury as an infant from an automobile accident. As a result ofa
physician’s failure to diagnose the skull fracture, the injuries were permanent and resulted in
the infant being a quadriplegic with permanent brain damage. I also was involved in a
radiation-induced leukemia case which was settled against the defendant, General Electric.

A Non-Disclosure Agreement between the parties was executed.

At the District Attorney’s office [ managed a multiple location office, with 125 to 130 direct
employees and an additional 20 state police officers. The District Attorney’s office is
responsible for the prosecution of all crimes charged in Plymouth County. In addition, the
office, by statutes, is responsible for the investigation of all criminal deaths in Plymouth
County. While serving as District Attorney, I prioritized the investigation of unsolved
homicides. During that period all unsolved homicides were re-examined resulting in the
charging of 7 defendants in unsolved homicides dating back to the 1970s. From 1995 to
2001, the office investigated 64 murder cases in Plymouth County. During that period, 64 %,
or 43 of these murders were solved. Approximately 90 % of those charged with those 43
murders have been convicted.

A significant murder investigation of note by the District Attorney’s Office occurred in July
1999. On the evening of July 11, 1999, a young schoolteacher, Melissa Gosule, was reported
missing to police after her vehicle broke down and she accepted a ride from a stranger,
Michael Gentile. A massive search took place over an 8-day period, covering numerous
Southeastern Massachusetts towns. Over 200 state and local police officers participated in
the search and investigation. On July 15, 1999, the defendant was charged with kidnapping.
On July 19, 1999, after the victim’s body was found partially buried in a shallow grave next
to a pond in Pembroke, Massachusetts, the Defendant was charged with murder. The victim
had been tied up, sexually assaulted and stabbed to death. Extensive forensic and DNA
evidence was used at trial. In June 2000, the Defendant was convicted of first-degree murder
and sentenced to life in prison.
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While serving as United States Attorney for the District of Massachusetts, | have supervised
an office of approximately 200 attorneys and support staff. During my first year as the U.S.
Attomey and under an Executive Order from President Bush, [ formed the Anti-Terrorism
Task Force to combat and prevent future terrorist attacks. In addition to combating terrorism,
T also created a unit devoted to computer hacking/high technology crimes which include
identity theft, internet auction and credit card fraud, economic espionage, copyright and
trademark violations. I also established a Community Prosecution and Crime Reduction Unit
which seeks to develop highly targeted gun violence reduction strategies consistent with the
President's Project Safe Neighborhood Initiative. Through these efforts, I have attempted and
believe I have succeeded in eliciting cooperation amongst federal, state and local law
enforcement agencies. Finally, I also created a unit to focus on fraud against our government
health care programs. Over the last five years, our office has recovered over $3 billion for
the American taxpayer.

As Acting Director of ATF, I oversee the operations of the Bureau and its mission of
preventing terrorism, reducing violent crime and protecting the American public. During my
tenure as Acting Director, ATF has continued to play an integral role in fighting gang activity
and violent crime. ATF-led Violent Crime Impact Teams (VCIT) in 25 cities across the
country identify, target and arrest violent criminals to reduce the occurrence of homicide and
firearms-related violent crime. In addition to the VCIT initiative, ATF participates with state
and local law enforcement and other federal agencies on 110 anti-gang task forces

throughout the country.

During my tenure, ATF was the first federal law enforcement agency to agree to deploy
additional resources to the New Orleans area in early 2007. ATF has provided six additional
special agents to supplement the six permanently assigned to the New Orleans VCIT. ATF
also plays a significant role in protecting our military deployed abroad in Iraq and
Afghanistan. ATF deploys 5-8 personnel in theater in Iraq to assist with explosives detection
and post-blast investigations. The Bureau also recently signed a Memorandum of Agreement
with the Department of Defense’s Joint Improvised Explosive Device Defeat Organization
(JIEDDO) to train six classes of military bomb technicians in 2007 prior to their deployment
overseas.

18. Teaching: What courses have you taught? For each course, state the title, the institution
at which you taught the course, the years in which you taught the course, and describe
briefly the subject matter of the course and the major topics taught. If you have a
syllabus of each course, please provide four (4) copies to the committee.

I taught criminal Iaw and criminal justice as an Instructor at Massasoit Community
College in Canton, Massachusetts from 2000 to 2001. The course involved basic
criminal law concepts, including the elements of crimes, burdens of proof and
criminal procedure. I do not have a course syllabus.

19. Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options, uncompleted
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contracts and other future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers, clients or
customers. Please describe the arrangements you have made to be compensated in the
future for any financial or business interest.

None except for future pension from Commonwealth of Massachusetts and The Gillette
Company for vested service.

20. Qutside Commitments During Service: Do you have any plans, commitments, or
agreements to pursue outside employment, with or without compensation, during your
service in the position to which you have been nominated? If so, explain.

" No.

2

—

. Sources of Income: List sources and amounts of all income received during the calendar
year preceding your nomination and for the current calendar year, including all salaries,
fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other items
exceeding $500 or more (If you prefer to do so, copies of the financial disclosure report,
required by the Ethics in Government Act of 1978, may be substituted here.)

See attached SF-278.

22. Statement of Net Worth: Please complete the attached financial net worth statement in
detail (add schedules as called for).

See attached Net Worth statement.
23, Potential Conflicts of Interest:

a. ldentify any affiliations, pending litigation, financial arrangements, or other
factors that are likely to present potential conflicts-of-interest during your initial
service in the position to which you have been nominated. Explain how you
would address any such conflict if it were to arise.

1 do not anticipate any conflicts of interest. In the event of a potential conflict of
interest, I will consult with the ethics officials for the Department of Justice and
follow their guidance.

b. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern.

I will follow all applicable federal law, rules and procedures governing any such

potential conflicts. In the event of a potential conflict of interest, I will consult
with the ethics officials for the Department of Justice and follow their guidance.
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24. Pro Bone Work: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities,
listing specific instances and the amount of time devoted to each. If you are not an
attorney, please use this opportunity to report significant charitable and volunteer work
you may have done.

While serving as US Attorney, in addition to Department of Justice prohibitions, I was
concerned about potential conflicts so I did not participate in pro bono legal work. I did
however speak at school events, reentry initiatives, at various clubs and organizations,
where I discussed various topics like promoting the D.A.R.E. program, the importance of
community involvement in reintegrating those who recently have been released from
incarceration, and the importance of public service.

While serving as District Attorney, I did volunteer service as a Director of the Old
Colony YMCA and as a Trustee of Brockton Hospital, a non-profit community hospital.

1 also spent a great deal of time participating in community and school events in an effort
to assist in communicating the importance of making good choices and decisions.

While in private practice, I frequently provided pro bono services for financially
disadvantaged clients. This included offering legal advice, preparing documents, and
representing the client in litigation including criminal, civil and domestic relations
matters. I would estimate that I spent on average approximately 16 hours per month
providing pro bono legal services.
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement
which itemizes in detail all assets {including bank accounts,
real estate, securities, trusts, investments, and other
financial holdings) all liabilities (including debts, mortgages,
loans, and other financial obligations} of yourself, your
spouse, and other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks _j'm XD | Notes payable to banks-secured
U.5. Government securities-add Notes payable to banks-unsecured
schedule
Listed securities-add schedule Notes payable to relatives

Unlisted securities--add schedule 3m. X%} OO Notes payable to others

Accounts and notes receivable: Accounts and bills due (8 OOD.NO

Due from relatives and friends Unpaid income tax

Due from others Other unpaid income and interest

Doubt ful }::::dzi;ate mortgages payable-add QC(Q’CM' w
Real estate owned-add schedule Chattel mortgages and other liens

},ZSJJ .w payable

Real estate mortgages receivable Other debts-itemize:
Autos and other personal property LoAD R AnSE TP qo‘coo OO
Cash value-life insurance IS4 (a - ¥

Other assets itemize:
Boxe: shings 2.5 ook, 00
§ m"—\(‘-\ ‘;: oD, o

mfgL. N 3 oo, OD| Toral liabilities W.&
2
Net Worth i, Lo
Total Assets L, S32 8.0 Total liabilities and net worth | FP o
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor Are any assets pledged? (Add
no schedule) no
On leases or contracts Bre you defendant in any suits or
no legal actions? no
Legal Claims h() Have you ever taken bankruptcy? ne
Provision for Federal Income Tax no

Other special debt
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FINANCIAL STATEMENT
NET WORTH
ASSETS
Schedule of Unlisted Securities
American Scandia 401K (rollover)

Aetna Financial Services (CommonWealm of Massachusetts-
Deferred Compensation)

Commonwealth of Massachusetts Pension Account
Thrift Savings Plan
Stocks - 2,000 shares PUBCO

2,000 shares ITB

5,400 shares Siebel Systems, Inc.

TOTAL
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$100,000.00

$ 35,500.00
$ 75,000.00
$ 90,000.00
$ 1,000.00
$ 1,000.00

$ 5,000.00

$307,500.00
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FINANCIAL STATEMENT
NET WORTH

ASSETS

Schedule of Real Estate Owned
Residence: Abington, MA 02351
Vacation home: West Tisbury, MA
(property held in trust under Long Point Realty Trust.
I have 1/3 beneficial interest and am a trustee)
Vacation home: Twin Mountains, NH
(property held in trust under Rose Brook Realty Trust.

I have 1/4 beneficial interest and am a trustee)

TOTAL

mANCIAL STATEMENT
NET WORTH
LIABILITIE‘S
Schedule of Mortgages Payable

Mortgagee: Sovereign Bank (approx.)
Security: First mortgage on primary residence in Abington, MA

Mortgagee: North Abington Cooperative Bank (approx.)
Security: Equity line of credit on primary residence
in Abington, MA

Mortgagee: Holbrook Cooperative Bank (approx.)
Security: first mortgage on vacation home in West Tlsbury, MA
My 1/3 proportionate share of habxlxty

TOTAL

VALUE

$750,000.00

$250,000.00
$200,000.00

$1,200,000.00

AMOUNT

$150,000.00

$150,000.00
$ 40,000.00

$340,000.00
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U.S. Department of Justice

March 27, 2007 Getstngen DO 20836

Mr, Robert [ Cusick

Director

Office of Gosernment kthics
Suite 300

1201 New York Avenue, NW
Washington. DC 26003-3919

Mrear My, Cusick:

In accordunce with the provisions of Fitle ot the Fihies in Government Act of 1978 as amended.
Fam forwarding e financial disclosure report of Michael 1. Sullivan who has been nominated
by the President w serve as Dector. Burcan of Alcohol. Tobaceo. Fircarms and Explosives
(ATE Van the Department of Justice.

We have conducted a thorouzh review ol the enclosed report. The conflict of interest statute.

18 ULS.C 208, requires that My, Sulfivan recuse himself from participating personally and
substantialhy 1 g partcular matter that has a direet and predictable effect on his financial
interests or the finuncial interesis of his spouse. minor children or anyone whose interests are
imputed 1o hiny under the statue. We have counseled him to obtain advice about disqualification
or 1o seck a waiver hetore paviieipating m any particular matter that could affect his financial
wterests. Mr. Sublivan has been advised and understands that as a Senate-confirmed Presidential
appointee, be is not permitied to have any outside carned income during his service in the
position.

We have advised Mr. Sullivan that hecause of the standard of conduct on impartiality at

S CFR 2633502, he should seck advice before participating in a particular matter involving
specific parties in which a member of his household has a financial interest or in which someone
with whom he has a covered relationship 18 or represents o party.
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Page 2

Based on the above agreements and counscling. 1 am satisfied that the report presents no conflicts
of interest under applicable Jows and reeulations and that vou can so certify to the Senate
Judiciany Committee.

Sincerely.

7 , A -
x_‘_«/ { /%
[ AL XL

ANy VAN ¢
vl
1o T LS
Assistant Attorney General

for Administration and
Designated Agency Lthics Official

Inclosure
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Senator KENNEDY. OK. Well, thank you. Thanks very much, and
particularly for Senator Kerry’s very extensive description of your
activities in the U.S. Attorney’s Office. Great credit to you.

On Monday the FBI issued its annual report on crime in the
United States, and the report showed that last year, for the second
year in a row, the number of violent crimes in America increased.
Property crime was down. Violent crime was up. And that increase
is disturbing. It is obviously disturbing to everyone in Boston, in
Massachusetts; it is disturbing around the country.

Violent crime had been falling since 1992, but it has been rising
again. We had seen the situation from 1994 to 2001 that violent
crime decreased by 26 percent, and the murder rate actually went
down to 34 percent during that period of time. Also during that pe-
riod of time, we had developed two very important programs: the
COPS programs, community policing programs; and the anti-gang
programs, what they call the Byrne grants, which I am sure you
are familiar with. Those two programs have effectively dried up,
the community policing program by more than 94 percent, and the
anti-gang grants are virtually eliminated.

I am just wondering if you might be able to help comment about
these programs, whether you were able to see them, observe them,
whether you thought that they had value to them. I remember
when we had that absolute tragedy in Boston, the Morningstar
Baptist Church, and the community came alive and there was
enormous outreach by the black ministers, the coalition that came
together, educators. They brought together virtually all of the sort
of law enforcement assets, and the development also during that
period of time of the COPS program up there, Byrne grants coordi-
nating, and we saw this dramatic reduction in youth crime, youth
violence.

But this kind of increase after what we saw this last week, I am
wondering if you would comment from your own experience about
what is happening up there and what your own observation is. I
say that against a background—we had a very interesting session
earlier today with the U.S. Conference of Mayors, with Mayor
Palmer, Douglas Palmer, who is the mayor of Trenton, who is the
President of the U.S. Conference of Mayors, and the Conference of
State Legislatures and a number of individuals that were in sort
of law enforcement—juvenile correctional administrators, correc-
tional association, some of the people that were—Invest in Kids:
Fight Crime, American Probation and Parole Association, Coalition
for Juvenile Justice. And they gave us a rather ominous description
about what is happening in the inner cities, not only in the major
cities but also in the medium-sized cities and the smaller cities,
and their real concerns about violence and crime and what is hap-
pening to a number of the youth.

I would be interested in what comments you might make about
that.

Mr. SULLIVAN. Thank you, Mr. Chairman. I know the issue con-
cerning violent crime is not a new concern or a ne issue for you.
I know you have worked at partnerships between Federal, State,
and local law enforcement during the course of your tenure in the
United State Senate.
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Boston I think has a tremendous record of success in terms of
partnerships. We have the Boston program called Boston Ceasefire
that was developed as a result of some real struggles concerning
violent crime in the 1990s. It has had nationwide replication for
the program that we now call Project Safe Neighborhood.

When I look at the program that the President, the administra-
tion has been supporting to address gun crime through Federal in-
vestigations and prosecutions and expanding it to violent crime
over the last 6 years, I see it evolving out of two programs: Boston
Ceasefire and Richmond, Virginia’s Project Exile, two very success-
ful programs.

The strength of Project Safe Neighborhood is the result of its
partnerships with State, local communities, not strictly law en-
forcement even though law enforcement plays a critical role. The
enforcement side obviously is critically important to send the right
deterrent message, but we have to do more than just the deterrent
message of enforcement and long prison sentences. We have to find
ways to reach especially that at-risk 14- to 25-year-old group. And
I think with messaging through Project Safe Neighborhood, we are
hoping to be more successful in the future.

I know there is a concern with regards to an increase in violent
crime in this most recent report. We still remain, fortunately, al-
most at a historical low. So ATF obviously is partnering with our
local partners to address violent crime.

Senator KENNEDY. Well, we in Boston have gone from—in 1990,
we had 192 homicides in Boston. In 1999, we were down to 31. In
2005, it is up to 75, and the number is growing each year. And I
think what we are asking here is there are two very important pro-
grams: one was the COPS program and the anti-gang programs.
And they are basically—I found that they were very effective up in
Boston and in a number of the communities—Springfield, Worces-
ter, other communities, large and small. They have been virtually
emasculated in terms of their funding, and I am trying to find out
how much weight we ought to give to the value of those programs
as we are looking at now at the funding of these programs. We do
hear from local law enforcement people that those COPS programs
and the Byrne programs, particularly the anti-gang programs,
where they were able to detect the bad apples in these gangs and
give focus and attention to the real troublemakers and really reach
out in the communities, and they were able to separate individuals
who needed to get back to school or training programs or other
kinds of after-school programs, whatever.

But we have seen a continuing rise of violence in—we have seen
it in particular details, I know in Boston and in Massachusetts,
and we have seen it in the rest of the country. How much do you
think we ought to attribute that to the fact that we basically have
emasculated the COPS program and the anti-gang programs?

Mr. SULLIVAN. Senator, Mr. Chairman, as I understand the ques-
tion, is funding important to local police departments, local public
safety officials, and I think clearly the answer to that question is
yes. I think communities have successfully used Federal grant pro-
grams to address a range of challenges, including violent crime.
And I think part of the success in terms of reducing, you know, vio-
lent crime has been that partnership between the Federal, State,
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and local law enforcement agencies, in some ways through funding,
in other ways through working investigations more collaboratively.

You know, one of the things we do beyond just the funding piece
is making sure that we are using other Federal resources and tech-
nology to assist local law enforcement. Obviously, funding plays a
significant role, but as I understand it, you know, Federal support
for local law enforcement has been about flat at about 4.5 percent
traditionally. Now, it depends on which program we are talking
about or how they receive those fundings. And I know local depart-
ments appreciated the Byrne funding and the COPS funding, and
it assisted them to bolster their resources in the time that they
were receiving that funding.

Senator KENNEDY. Let me, and then we will move on to some
other areas. Even though the NAPE program, the national evalua-
tion on education, showed that Massachusetts schools were No. 1
in the country, we all take pride in that, nonetheless, there is also
this combination of in other areas, I think probably true in some
of the cities in Massachusetts where we have school dropouts—you
are having the return of career criminals, and we have the pro-
liferation of drugs that are out there in the community, and that
forming sort of a social dynamite in these communities. I don’t
know what—my own sense is that the poverty area, the poverty in
some of these communities in inner cities is worse than it was sev-
eral years ago. My observation. I think in some areas it is true;
other areas it is not.

But what insight can you give us about how to try and sort of
deal with some of that kind of social dynamite? I think we are find-
ing out in a number of the communities in other parts of the coun-
try—in Cleveland, they have about 30,000 kids a day that do not
go to school in the school district of probably 60,000, 70,000 chil-
dren. It is almost half the children on these things. And there is
increasing violence that is taking place.

What is your sense about what we can do? What are these fac-
tors? How would you deal with those? Obviously, you have to deal
with them appropriately for—those people that are involved in the
violence ought to be dealt with appropriately, and also some of
these other kinds of causes of this disruption.

Mr. SULLIVAN. Mr. Chairman, obviously, as you have pointed out,
the problem is very complex, but there are some common denomi-
nators, and you talked about them. Obviously, education is criti-
cally important. Good role models and mentors is critically impor-
tant, as well as especially with that at-risk group.

I will give you one example that was developed while I was dis-
trict attorney of Plymouth County in Massachusetts, and a great
deal of credit has to be given to the Brockton Public School System
that faced significant attrition, serious unexcused absences from
school that led to truancy, that led to juvenile delinquency behav-
ior. They empowered juniors in the high school to be mentors for
the at-risk third and fourth graders and were able to reduce unex-
cused absences from school by over 70 percent for that population.
Kids in school performed better in school, have better options and
opportunities going forward.
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So I think mentoring, either through the school program, Boys
and Girls Clubs, YMCAs, giving kids alternatives other than just
life on the street, goes a long way to reducing crime.

Senator KENNEDY. Those are good suggestions.

Let me go into some particulars here now. One is on the Tiahrt
amendment. The amendment prevents ATF from publishing re-
ports that use source data to analyze the flow of guns at the na-
tional level. You are familiar with the groups that have spoken out
against it, and then we have got an additional amendment, the
Shelby amendment, recently added, that keeps the restrictions in
the bill more restrictive than existing. Under the Shelby amend-
ment, law enforcement officers would be required to certify the rea-
sons why they are requesting gun trace information.

In the May 2nd op-ed in the Boston Herald, you defended the
policy of limiting the release of gun trace data stating that the re-
strictions merely codify ATF’s longstanding policy of sharing data
with law enforcement agencies for the purpose of conducting crimi-
nal investigations.

Can you expand on or give us your reasoning for that or provide
examples in which the release of crime gun trace information has
compromised a police investigation or endangered an officer or wit-
nesses?

Mr. SULLIVAN. Mr. Chairman, I cannot give you a specific exam-
ple where the release of crime gun trace information has com-
promised an investigation because I am not aware of an instance
where we have provided that information to a law enforcement
agency and they have disseminated it to the public. But obviously
from a law enforcement perspective, during the course of an inves-
tigation, you want to try to control the flow of the information as
best as you possibly can. Recognizing that—

Senator KENNEDY. But we are not talking about a particular in-
vestigation, you know, in terms of a particular investigation, but
we are talking about information generally that ought to be out
there, that could be valuable in terms of the public domain.

Mr. SULLIVAN. And I think that there are two constituents that
we would be talking to with regards to gun tracing information: ob-
viously, law enforcement, to assist them in their ongoing investiga-
tions, or potentially to open up investigations. There is nothing
that prevents me as the Director of ATF from sharing tracing infor-
mation with law enforcement agencies that have an impact or po-
tential impact in their jurisdictions.

The public dissemination, which we have recently begun to share
once again, allows us to take a look at tracing information dif-
ferently without identifying the source, the original source of the
recovered crime gun.

So I think in some ways ATF, because we have not clearly ex-
plained, you know, information that is available both to law en-
forcement and to the public, there has been misinformation pro-
vided concerning the Tiahrt amendment. The Tiahrt amendment
just keeps the information law enforcement-sensitive. That is how
I read the Tiahrt amendment, allowing us to share with law en-
forcement, and in limiting the sharing of some information, not all
of it, to the general public.
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Senator KENNEDY. Well, I can see, as I mentioned, with regard
to a particular case, it seems less persuasive when you are talking
about the general public gaining information. As I understand,
though, the ATF recently released the State-by-State reports, the
number of guns recovered between January 2006 and December
2006. So, you know, I commend the ATF for disseminating that in-
formation. It is definitely a step in the right direction.

Why was the information released?

Mr. SULLIVAN. Well, it was released because when we looked at
the Tiahrt amendment, there was nothing that prevented us from
releasing the information. It became apparent to me there was a
general interest in the part of the public in terms of what was hap-
pening with regards to recovered crime guns in terms of where the
sources are. I think, you know, as a public agency, if we have infor-
mation that is not going to adversely impact our ongoing investiga-
tions or potential investigations, I think the public should have ac-
cess to the information.

So we began releasing it. It is information that we released his-
torically prior to Tiahrt, maybe not in the same format, but it is
something we are going to continue to provide. And beyond that,
we have provided even more detailed information to law enforce-
ment agencies to assist them in their ongoing investigations or to
give them the opportunity to look at potentially opening up inves-
tigations that will enhance public safety within their communities.

In 2006, James McNally of ATF said that the Tiahrt appropria-
tions restrictions prevented ATF from releasing to the public “any
information derived from tracing of firearms.” And then in an AP
article, 22 February 2006, regional ATF spokesman John Hageman
said ATF could not provide the public statistics breakdown on guns
sold in crimes. And you are, as I understand it now, reading the
Tiahrt amendment as not prohibiting the release of summary re-
ports like the ones ATF has recently made public, available to the
public on its website.

Mr. SULLIVAN. That is correct, and I think part of the confusion,
Mr. Chairman, is the point that you just made. Even internally
within ATF, I think there was, you know, a wide range of opinions
in terms of what we could and could not do. And I can understand
and appreciate, you know, why Congress and organizations like
TACP and FOP may have been confused in terms of what we could
or could not release.

Senator KENNEDY. We have been joined by Senator Schumer and
Senator Whitehouse, and we would welcome you. If you desire to
make a comment, and—

Senator SCHUMER. Mr. Chairman, I have some comments and
some questions.

Senator KENNEDY. Sure, please. We have an amendment on the
floor, but I have not been notified that we have got a time agree-
ment. So we will be here. I will yield to you. And then if it looks
like we are running out of time, I will ask the courtesy to be able
to come back to it.

Senator SCHUMER. It would be my pleasure to extend the Chair-
man any courtesy he wishes.

Senator KENNEDY. He is not always like that.

[Laughter.]
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Senator KENNEDY. I do not want the record to suggest that this
magnanimity—

?enator SCHUMER. I am surrounded by Red Sox fans, and I can
only—

[Laughter.]

Senator SCHUMER. Anyway, Mr. Sullivan, thank you for being
here today, and I want to commend you for your many years of
service to the Government as a U.S. Attorney, district attorney,
and State representative. And having been both a Federal and
State prosecutor, you should know as well as anyone how gun vio-
lence and firearms trafficking is devastating communities, not just
big cities like New York but even small towns across the country.

I also hope you will agree with me that ATF’s ability to trace gun
crime data is one of the most important powers. When I was in the
House, I worked long and hard to get tracing done in the Clinton
administration, and law enforcement regarded it as an extremely
valuable tool.

To this end, in my judgment, we should never unreasonably tie
that hands of law enforcement when it comes to sharing and trac-
ing gun data. That is why I am anxious to hear your views about
what has been called the Tiahrt amendments. Mayor Bloomberg,
mayor of our city in New York, has worked hard on this amend-
ment, trying to get it undone. He has expressed to me particular
interest in both your views and in this hearing.

Now, as you know, about 1 percent of the Nation’s licensed gun
dealers account for 57 percent of the traced gun crimes. You know,
we discovered this in regards to New York, as I said, in the 1990s,
and it is true all over the country. There are a few bad apples that
spoil the whole bunch. There is nothing wrong with the vast major-
ity of the country’s gun dealers. But we have to find a way to go
after those few bad apples.

Yet, since 2003, Congress has attached riders to the DOJ appro-
priations legislation that bars the ATF from using money to share
information from the trace database without almost anyone—re-
searchers, local governments, even Congress. And so even though
the police can trace a specific gun used in a specific crime, they
cannot look at patterns.

If you talk to Ray Kelly, our very fine police commissioner, he
will tell you this would be invaluable in helping in New York. And
one example hit very close to home recently. This past July, a won-
derful man, an NYPD detective, Russel Timoshenko, a man born
in Russia, just wanted to be a policeman, defend his communities,
this wonderful guy, he was fatally shot in my hometown, Brooklyn,
New York. Several press accounts reported he was shot by an ille-
gal gun that came from Virginia. In fact, press accounts reported
that this dealer had previously been indicted for his gun sales.
That gun shop is, thankfully, now closed. That dealer has been
stripped of his license.

It is my understanding that the NYPD asked the ATF for data
about which dealers in Virginia supplied the most crime guns, like
the one that killed Officer Timoshenko, so that they could identify
the traffickers. It is my understanding that ATF refused the re-
quest for data, citing the Tiahrt amendment. And it is nice that
you are doing these State-by-State studies, but that does not do a

VerDate Nov 24 2008  12:13 Apr 02, 2009 Jkt 047206 PO 00000 Frm 00175 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\47206.TXT SJUD1 PsN: CMORC



168

thing to help Ray Kelly and the NYPD find out which particular
gun shops seem to look the other way, allow guns to be sold ille-
gally, guns that end up killing police officers, civilians, and doing
such harm.

So this is an outrage. If it is true, it is an example of gun laws
gone wrong. Anyone—anyone—who has been in law enforcement
for a long period of time knows how valuable this is and what a
dumb idea the Tiahrt amendment is, creating sort of this bogey-
man out there that somebody is going to take away people’s guns.
And in the meantime, these few bad apples get away with literally
murder, or at least aiding and abetting murder through the weap-
ons being sold.

So I want to hear your thoughts on this case and others like it.
I hope you can freely tell us today what your views are on the
Tiahrt amendment and what you can do as the head of ATF—
which has always been at the forefront. The ATF, the leaders of
ATF, even in the Clinton administration, were out there, getting
some people in the White House upset. But their dedication to get-
ting illegal guns off the streets, guns out of the hands of criminals,
is something I always admired.

I hope you can give us your views today on the most recent
Tiahrt language passed by the Senate Appropriations Committee,
which even may subject law enforcement officers to jail for sharing
trace data. In my view, that is a horrible policy to subject police
officers to prosecution for making trace data requests. So I would
like to hear your views on this issue.

We are just 5 months removed from the tragic events at Virginia
Tech. The country knows all too well what happens when our gun
laws fail. I have sponsored legislation here in the Senate that is
backed by the NRA—being considered by the Senate as we speak;
Senator Leahy and I have an amendment on the floor—to help
modernize our background check system. We cannot let more peo-
ple slip through the cracks and do harm to others. But stopping
gun violence requires a broader national effort, and I hope that as
ATF had, you will be able to help lead that process, not join in the
obstruction.

So I want to thank you for coming, and I have a few questions
relevant to that, if I might, Mr. Chairman.

Senator KENNEDY. Go ahead.

Senator SCHUMER. First, ATF has published reports—these you
have—that the majority of crime guns recovered from New York
City are guns that originated from another State. In other words,
the idea that lets the States do it does not make sense to us in New
York. We have strong laws, but the guns come from out of State.
So what assurances can you give me that those communities that
are impacted by the influx of these guns are being addressed by
ATF? What is ATF doing about crime guns coming from a limited
number of dealers out of State into cities like New York—and my
guess is Boston and Providence as well—and doing harm?

Mr. SULLIVAN. Thank you, Senator. Thank you for your thoughts,
and this is obviously a significant concern to ATF—the criminal
use of firearms. Obviously, it creates harm to individuals, creates
harm to communities as well.
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The issue concerning firearms trafficking is at the forefront of
ATF’s efforts to address violent crime. I am committed to sharing
with law enforcement all the information that is at the disposal of
ATF to assist them in addressing violent crime—violent crime
being committed by guns.

The sharing of information is going to continue to happen. I am
optimistic that there will be even more information available than
has been provided in the recent past. I still believe it is consistent
with the expectations of the Tiahrt amendment. My reading of the
Tiahrt amendment does not preclude me from sharing information
with Commissioner Kelly, even aggregate information that deals
with tracing of weapons from outside of New York City that are re-
covered in New York City. This—

Senator SCHUMER. Excuse me, sir. Why was the request about
Virginia gun shops after the Timoshenko murder turned down?

Mr. SULLIVAN. I am not sure, Senator. I would be happy to—

Senator SCHUMER. Can you give me an answer in writing on
that?

Mr. SuLLIVAN. I would be happy to check into the reason for that
refusal for information. But from my reading of the Tiahrt amend-
ment and the practice that we have in place presently if there are
crime guns recovered in New York, and if they are looking to do
aggregate type of reports to see if there is a pattern between that
source State and the demand city, we are going to provide that in-
formation.

Senator SCHUMER. The relevant information they want is not on
a State basis but on a gun shop basis.

Mr. SULLIVAN. Yes.

Senator SCHUMER. Do you think the Tiahrt amendment gets in
the way of doing that?

Mr. SULLIVAN. No, I don’t.

Senator SCHUMER. That would be significant.

Mr. SuLLIVAN. I don’t, Senator, but by the same token, at the
same time, let me also state that because a gun is traced back to
an FFL, it would be unfair to assume that the FFL has committed
any type of crime.

Senator SCHUMER. But if it is over and over and over again, it
would then importune, you would think, ATF to check it out and
see if that dealer is obeying the law.

Mr. SULLIVAN. Absolutely. Or to encourage the dealer to take
some additional steps that could be helpful to them.

Senator SCHUMER. OK, because what you are saying here sort of
contradicts the failure to give the information Commissioner Kelly
asked for about Timoshenko.

Mr. SULLIVAN. And, again, Senator, I will respond in writing to
that question.

Senator SCHUMER. OK.

Mr. SuLLIVAN. But I have specifically asked, through IACP,
through my relationships with major city chiefs, through reaching
out to our partners, have there been any instance in which you
have requested for law enforcement purposes gun tracing informa-
tion and been refused, and I have not had a chief come to me or
a commissioner come to me and say, “Yes, I needed this informa-
tion to enhance public safety in my community.”

VerDate Nov 24 2008  12:13 Apr 02, 2009 Jkt 047206 PO 00000 Frm 00177 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\47206.TXT SJUD1 PsN: CMORC



170

Senator SCHUMER. Look, this is very important and could be a
major breakthrough, so I look forward to the answer in writing. I
am not going to press you any further on that, but I do have a few
more questions.

I would like to ask you about your thoughts on the newest
version of this language that has passed the Senate Appropriations
Committee; that is the Shelby amendment. The language now has
an explicit prohibition on law enforcement bodies sharing trace
data with one another to detect share trends and problem traf-
fickers, and the language also has a provision that requires law en-
forcement to certify under the penalty of prosecution that the infor-
mation is sought solely in connection with a bona fide criminal in-
vestigation or bona fide criminal prosecution.

Before I proceed, I should ask: Do you support the inclusion of
either of these provisions? You seem like a nice guy, but I have to
put you on the spot here because this is such serious stuff.

Mr. SULLIVAN. Senator, I apologize. I have not had an oppor-
tunity to study that language. I would be happy to take a look at
it and respond to the Committee.

Senator SCHUMER. Can you get me an answer in writing within
a week?

Mr. SULLIVAN. Yes. But I will say, Senator, in terms of the prac-
tice at ATF, the presumption has always been that the request for
tracing information by a law enforcement agency was for legitimate
law enforcement purposes, no different than a law enforcement
agency asking for criminal history as part of an ongoing probe or
an ongoing investigation.

Senator SCHUMER. Well, what we found is what they are doing
is, if it is a specific request, yes; but if they ask aggregate the re-
quest so we can see which gun shops seem to be the problems, this
is driving Mayor Bloomberg to the point—well, in a good way,
crazy. We do not get those answers. And some say the Tiahrt
amendment is what is blocking it. You are saying it may not block
it. And we will wait for the answer in writing because if it does
not block it, that would be great and a big breakthrough, as I men-
tioned.

I would also ask you to answer in writing, because it follows: To
what extent would the passage of these provisions—the Shelby
amendment—hamper ATF’s ability to slow the movement of illegal
guns in this country? OK? I will send these to you immediately so
you do not have to write them down.

Now, on certification—and, Mr. Chairman, I think this is my last
series of questions here. Well, there is one more after this, but I
am taking too much time, please stop me.

On certification, we all know that certification provisions would
expose police to jail time if the use of the trace data for something
is more than a particular investigation, such as analyzing trends
in the movements of illegal guns.

Just in general, given your law enforcement background—even
as a legislator, I understand you were very serious about law en-
forcement. My roommate—and I do not know if you served at the
same time as Bill Delahunt, who speaks very highly of you—when
he is home. How do you feel—he is single. He is single. How do you
feel about—
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Senator KENNEDY. He is my Congressman, you know, He does
not do a very good job in plowing the driveway.

Senator SCHUMER. Senator Kennedy, it is true, I must admit, he
has invited me on many occasions to his house. We have not in-
vited him to our house. We do not have a driveway.

[Laughter.]

Senator SCHUMER. It is a row house. But in any case—now,
somehow I am losing my train of thought here. How do you feel—

Senator KENNEDY. It is the other page.

[Laughter.]

Senator SCHUMER. How do you feel about the possible practice of
subjecting law enforcement officers to possible jail sentences every
time they make a trace data request?

Mr. SurLLivaN. Well, I would hope that that is not the objective
of any certification. Obviously, again, the presumption is that law
enforcement is requesting and using the information for legitimate
law enforcement purposes, and, you know, certainly ATF wants to
be extremely supportive to assist local law enforcement in their ef-
forts to improve public safety. And in some instances, this opens
up the door for very important investigations.

Senator SCHUMER. OK, good. Do you believe that prosecuting of-
ficers and prosecutors for making trace data requests is sound pol-
icy in general? I am not asking you on the explicit amendment.

Mr. SULLIVAN. As a matter of policy, no. But certainly if—

Senator SCHUMER. Thank you.

The Justice Department has said in the past that creating crimi-
nal penalties based on what police do with trace data could create
“a chilling effect on law enforcement” and would have “adverse con-
sequences” for law enforcement operations and safety. This was in
a letter of May 8, 2006, from Will Moschella—he is the former—
is he still there? Well, he was Assistant Attorney General at that
time. It was sent to Representative Sensenbrenner. Do you agree
with that statement?

Mr. SULLIVAN. Senator, I am sorry. Could you repeat the state-
ment again?

Senator SCHUMER. In the past that creating criminal penalties
based on what police do with trace data could—this is the Justice
Department—could have “a chilling effect on law enforcement”—
that is the quote from the letter—and, second, would have “adverse
consequences” for law enforcement.” Do you agree with that?

Mr. SULLIVAN. Yes, I think it could.

Senator SCHUMER. Thank you. Would you be concerned, as the
Justice Department was, that requiring similar certification would
have an adverse effect? You have answered that. OK. So we have
that.

Just one more, if I might, and that is on sharing. This is to the
Senate bill’s prohibition on law enforcement sharing of trace data.
As you know, the Senate’s language says that law enforcement can
only share data with another law enforcement agency only when
that sharing, as I mentioned, is in connection with a particular in-
vestigation. In an op-ed piece you wrote in the Boston Herald ear-
lier this year, you made the argument that the current Tiahrt lan-
guage has no limitation on sharing between law enforcement agen-
cies after they get the data from ATF. Here is what you wrote, just
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to refresh your recollection: “Our agency routinely shares trace
data with State and local enforcement in supportive investigations
within their respective jurisdictions. Once a requesting agency re-
ceives sensitive trace data from the ATF, it becomes the agency’s
data to share with other law enforcement entities as it deems ap-
propriate.”

Are your comments compatible with the Senate language?

Mr. SULLIVAN. My comments are related to the Tiahrt amend-
ment as it presently exists.

Senator SCHUMER. And this is a modification. This is the Shelby
modification. I do not think they are consistent, do you?

Mr. SuLLivAN. I would have to take a look at the—a little bit
closer.

Senator SCHUMER. Could you get me an answer in writing on
that?

Mr. SULLIVAN. I would, Senator.

Senator SCHUMER. Thank you. OK. These are all—I mean, obvi-
ously this amendment does a lot of damage. Obviously, as a law en-
forcement person—at least I am making my judgment here—it
seems you sort of know that. And, obviously, there are probably po-
litical considerations high, high up in the administration up there
that you have to deal with.

I am hopeful that given your law enforcement background, given
your caring about police officers and their safety, which we all care
about so much, that you are going to find ways to reconcile in a
positive way those two things, and I am hopeful that you will. And
I look forward to those answers in writing.

Mr. SULLIVAN. Thank you, Senator.

Senator SCHUMER. Thank you, Mr. Chairman.

Senator KENNEDY. Senator Whitehouse?

Senator WHITEHOUSE. Thank you, Chairman.

Mr. Sullivan, how are you?

Mr. SULLIVAN. Good, thanks. How are you, Senator?

Senator WHITEHOUSE. It is good to be with you. I want to begin
by expressing my compliments to the organization that you are
about to, with any luck, officially become the Director of. As you
may know, I was the United States Attorney in Rhode Island for
4 years and worked extensively with the ATF office there and came
to have enormous respect for that agency. It was sort of like the
Jeep of the different Federal agencies. It would go anywhere, very
low maintenance, tough and reliable, and particularly in your U.S.
Attorney’s hat, I am sure you are well aware of the law enforce-
ment turf battle problem that can emerge and can become really
unpleasant. The organization always set the tone for being very co-
operative and very supportive of other organizations, and passing
with flying colors what people might call the “Plays well with oth-
ers” test. And I am sure you aware of this already, as you have
been in an acting capacity for some time. But I think the hearty
and willing and enthusiastic nature of the agency is something that
you can protect and value and treasure and pass on to those who
follow you. I really think it is a special agency in American law en-
forcement, and I know I am preaching to the choir here. But I
wanted to have the opportunity to say that after the good experi-
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enlcesdthat I had with the hard- working and able agents in Rhode
Island.

One of the areas that I took a great deal of interest in and
thought had enormous promise was originally called—i want to say
Ceasefire and eventually it became NIBIN, and it was a system for
preserving computer imagery of brass casings and of recovered bul-
lets, and in some cases of test- fired bullets of crime guns, so that
you could begin, in the same way that a fingerprint connects the
dots between a criminal and his presence at a crime scene, could
begin to connect the dots between the bullet left behind and, say,
the body of a crime victim with a known weapon. And it struck me
that we were at the stage in that technology—you know, early on,
fingerprint technology was a way to prove something that you had
already surmised somewhere else, and you could get the expert in
and say, yes, that print matches that print, and you could link
through it. But you could not really search through it because the
technology was not there. Now you can put in a fingerprint image,
and you can search through the FBI database and, boom. And the
search function has proven so invaluable in solving crimes. And
what I saw was the NIBIN technology provided the capacity to
begin to build that database. And it is obviously never going to be
an effective database until it reaches critical mass and there is
enough information in it that it becomes valuable.

I have been obviously out of touch with that database for the
past couple of years, and I noted with some interest that the In-
spector General of the Department of Justice in 2005 did a report
on that program and indicated, among other things, that there was
a considerable dissatisfaction with the local imaging machinery
that I actually remember shopping around to our local police de-
partments. A great deal of it had been returned, and the entry
point into the system was a bit compromised as a result of that.
And, second, and perhaps relatedly, there was a considerable back-
log of at that point 4,900 collected bullets, 10,800 collected car-
tridge casings, 10,900 bullets collected from test-fired firearms,
5,300 cartridge casings collected from test-fired firearms, and 9,700
firearms awaiting test-fire.

Can you give me an update on where that program is now and
whether the report from the Inspector General has been responded
to? And if so, how? And if you do not mind, also your view on
where the NIBIN system fits into ATF’s future, and do you see it
as a valuable part of the law enforcement armament.

Mr. SULLIVAN. Senator, thank you very much for your introduc-
tory remarks about the Bureau of Alcohol, Tobacco, Firearms, and
Explosives. I had very similar experiences before I came on board
as the Acting Director of ATF in my capacity as United States At-
torney and prior to that as district attorney. So it has been a real
honor for me to serve as the Acting Director, and I still look at ATF
as being the Jeep that you described. And we continue to get the
job done with very limited resources, but in a very robust way.

The NIBIN program continues to be fully supported by ATF in
terms of the deployment of the technology, and I think we have
made some advances over the last several years. And, in fact, there
is a next generation of technology that hopefully will be even easier
to utilize going forward. I couldn’t tell you off the top of my head,
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you know, how many images we now have in the system. Hopefully
we are close to if we have not already achieved that critical mass.
But as you will understand as a former prosecutor, the imaging al-
lows you to link up projectiles or shell casings with casings that
may have been recovered in another crime scene.

Senator WHITEHOUSE. And, more importantly, not just to link as
a point of proof; it allows you to search so that crimes you had no
idea were connected, you can suddenly realize, wait a minute, this
was the same—

Mr. SULLIVAN. Exactly. And we do that first on a regional basis,
and then we have the ability to go beyond the region in some cases,
if we think that there is some value in doing it, looking at it from
a national perspective as well.

The challenge, I think, at the local level is the program is sup-
ported, obviously, through local resources as well with regards to
some of the technicians that are responsible for doing some of that
processing work. ATF supports the program with the technology
and paying for the technology and the upkeep and the maintenance
of the technology and some of the training costs as well. But a good
portion of the resources are a commitment at the local level.

I think the challenge going forward is recognizing at this point
in time that it is really a sole-source provider with regard to the
technology, and you have to ask yourself the questions whether or
not that is a good position to be in. But we can only go to one ven-
dor. As supportive as the vendor has been in terms of our needs,
I think it would be very healthy to look to see whether or not there
are other potential opportunities to take it to the next generation
to assist law enforcement. But it is very supportive by ATF. We
spend a significant portion of our budget supporting local law en-
forcement. They see it as a very valuable tool on the investigatory
side, and I think if there was any interest on the part of ATF—
and there is none—to back off, I am sure Members of Congress
would hear directly from their constituents.

Senator WHITEHOUSE. Well, I am actually worried that you
would be hearing the other way. Things like the Tiahrt amendment
are evidence of a considerable pressure that advocates in the fire-
arms industry put on law enforcement in some of these areas. Is
it your experience that there has been any political pressure put
on your agency to back off on the deployment of this program be-
cause it might look to some people like it is a way of building a
firearms database or doing something that interferes with some-
body’s ideology?

Mr. SULLIVAN. No, not at all, Senator.

Senator WHITEHOUSE. Good.

Mr. SULLIVAN. In fact, we have had encouragement to get more
equipment out to the field in parts of the country where maybe the
equipment is not easily accessible in some of the major urban area.

Senator WHITEHOUSE. Good. Well, that is reassuring to hear. If
you do not mind, I would like to make, with the Chairman’s per-
mission, a request for the record, if you could respond in writing
in a little bit more detail. I am interested in knowing where the
backlog figures have gone since the 2005 Inspector General report.
I am interested in knowing what the current size of the different
databases are for cartridges, for bullets, for firearms. I am inter-
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ested in knowing for each one what your agency believes to be the
kind of critical mass number where it really becomes profitable for
a local police department to take the trouble to record the cartridge
and go and the likelihood of a hit kind of becomes realistic enough
that they are no longer building for the future but they see it now
as a live and immediate and real asset in meeting their law en-
forcement responsibilities. And, finally, I would like to know, going
out 2 or 3 years, what the department’s own performance goals are
for developing those databases and getting to the numbers that you
think are important. What numbers have you set for yourself and
why? And then that gives us something to work with, and if it
looks like those are unmanageable and perhaps additional re-
sources would be helpful, then perhaps I could help, with your
help, convince my colleagues to provide additional resources.

Again, just in conclusion, my experience has been that the na-
tional fingerprint database has been a tool of inestimable value to
law enforcement, and really nobody in their right mind could argue
that it did anything than serve the public’s interest to have that
information collectable, searchable, and provable in court at the ap-
propriate times. And for us to be able to build a similar database
for the fingerprints, if you will, of firearms on crime weapons to me
should be a significant priority, and I would like you to count me
as somebody who is keenly interested in helping ATF make that
happen and accelerate that process.

Mr. SULLIVAN. Thank you, Senator.

Senator WHITEHOUSE. Thank you, Mr. Sullivan.

Senator KENNEDY. Thank you.

We have been joined by Senator Cardin. I just have a few ques-
tions, and then I will yield to the Senator. I am going to go over
to the floor. I have about three or four different topic areas I would
like to get your reaction to.

One is on the assault weapons ban, and I just was interested also
if you have a position on the assault weapons ban, and also any
comments about these high-capacity magazines. We have seen, you
know, these tragedies that are taking place in schools and colleges.
One of the worst shootings in recent history, the student killing
spree that lasted 9 minutes, 100 wounds—170 shots were fired, one
shot every 3 seconds. In the end more than 50 students and staff
and faculty were injured or killed.

Have you taken a position on the assault weapons ban?

Mr. SULLIVAN. Mr. Chairman, the administration, as I under-
stand it, along with the Department of Justice, would support re-
instituting the assault weapons ban.

Senator KENNEDY. The related issue on micro-stamping, you are
familiar with that work. California has moved ahead. I know that
ATF is at the forefront of technology on all the ballistics research.
California now is going to require micro-stamping technology on
guns sold in the State after 2010. Do you have a position on wheth-
er we ought to have that applicable nationwide or not?

Mr. SULLIVAN. I think the technology is promising. As I recall,
the earlier studies were inconclusive. A most recent study shows
some great promise with regards to micro-stamping, and I think it
builds upon what Senator Whitehouse was talking about in terms
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of fingerprinting for the purposes of identifying and linking up
crime scenes and potentially crime guns.

Senator KENNEDY. Has the ATF conducted their own study?

Mr. SULLIVAN. We have not. We are waiting for a study—I think
a recent study was done by Nanotech that is going to be shared
with our lab. Mr. Chairman, we are going to take a look at it
through our laboratory as well.

Senator KENNEDY. OK. Well, if you can give us—in the state-
ments, I will clarify precisely, but if you can give us where that is
and when you think you will do it and any other information on
that, that would be helpful.

The terrorist list, this is incredible. Terrorists are not included
among those prohibited from purchasing a weapon in this country.
And despite the efforts of myself, Senator Lautenberg, and others,
we have been unable to close a loophole, the 2001 training manual
discovered in Afghanistan, including terrorists, how to purchase
guns in the United States, 2005 GAO report, 35 gun sales to sus-
pects took place even though the background checks resulted in
hits on the FBI Violent Gang and Terrorist Offender Watch List.
So I have supported legislation in the past to require that at least
the FBI be notified if a known or suspected terrorist is discovered
through a gun background check. Recently, the Department has
agreed to support legislation to close what they call the gap in the
current law.

Will you work with us in this area? This is pretty much a no-
brainer, but it is continuing at the present time.

Just finally, and then I will submit some others, we have had
this Law Enforcement Officers Safety Act of 2000, which allowed
retired law enforcement officers to carry concealed weapons across
State lines. There is no evidence to suggest why local police chiefs
and sheriffs are not the ones to make the decision about whether
retired officers can carry concealed weapons across a State line.
The idea is kind of absurd to me that this law will prevent crimes
because more concealed weapons are being carried by less trained
and less regulated out-of-State, off-duty retired officers.

I do not know whether you have had a chance to look at that
issue with your experience on the Violent Crime Task Force as a
U.S. Attorney. Do you have concerns about efforts to weaken the
requirements allowing retired officers to carry concealed weapons?

Mr. SuLLIVAN. Well, I mean, you always have, I guess, some con-
cerns with regards to weakening requirements, especially if the re-
quirements were put in place for legitimate purposes. We are in
the process right now, Mr. Chairman, of looking at that proposed
legislation and working with the Department and offering our opin-
ion to the Department, so if I could get back to you.

Senator KENNEDY. OK. Well, it may very well—it came out of the
Committee. It is in sort of a holding pattern now. But the idea that
we preempt States around that country to, for example, prohibit
concealed weapons in bars, churches, sporting stadiums, and the
Federal Government is going to preempt those rules and regula-
tions to permit individuals to be able to carry concealed weapons
just personally does not make a lot of sense, and also preempt the
local communities, local law enforcement officials, who may have
knowledge about these retired personnel being involved in domestic

VerDate Nov 24 2008  12:13 Apr 02, 2009 Jkt 047206 PO 00000 Frm 00184 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\47206.TXT SJUD1 PsN: CMORC



177

violence—we have got examples of 34 members of a particular po-
lice community that have been somehow involved and, therefore,
are prohibited from carrying weapons. But this is going to preempt
those kinds of issues. It raises a lot of issues and questions, and
you will have a chance to look at it.

I want to thank you—well, just finally let me just ask you this,
and I am very grateful. These dual roles you have, U.S. Attorney
and ATF, could you comment briefly? Is one getting short shrift?
You are an able, gifted, and talented person. We all know this. But
let me talk seriously with you about what is your own kind of view
about this. Is this really the best way to go? What is your—I might
send written questions just about this, but there is a lot of impor-
tant work to be done in both areas. You bring a unique experience
and background to each of these positions. But at some time—what
is your take on this?

Mr. SULLIVAN. Mr. Chairman, there is no question it poses chal-
lenges trying to, you know, properly lead two very important com-
ponents within the Department of Justice. Fortunately, from my
perspective, I have been serving as U.S. Attorney now for over 6
years, so I am very familiar with the challenges and the priorities
within the U.S. Attorney’s Office. I am very familiar with the
strength of the resources that we have there, the cases that we are
investigating and prosecuting, and I am a phone call or an e-mail
or a plane trip away from the District of Massachusetts. So I think
being there for 6 years has allowed me to get myself fully engaged
in ATF’s business over the last year. I will say that the lion’s share
of my time has been to get up to speed in terms of where ATF is
and where ATF should be going over the next several years.

Fortunately, we have talented folks in both agencies—in the
United States Attorney’s Office as well as at ATF. But I think that
there is some value, Mr. Chairman, in terms of allowing people to
do some of these assignments and dual-hatted situations to either
close a particular need on a short-term basis or try to address the
strengths or weaknesses as you are being considered for other chal-
lenging appointments within the administration.

Senator KENNEDY. Good. Well, I want to thank you. I will submit
some questions. I am a strong believer—this will be up to Chair-
man Leahy to get people moved into positions and get them into
responsible positions and do it in an early and quick way where the
Committee is satisfied. I think there are going to be some questions
there, but we will certainly be glad to do what we can.

Thank you very, very much, and I am going to ask Senator
Cardin if he would be good enough to ask what questions he would
and chair the remaining part of the hearing.

Senator CARDIN [PRESIDING]. Thank you, Mr. Chairman. Thank
you, Senator Kennedy.

Mr. Sullivan, welcome. It is a pleasure to have you before our
Committee. I frequently will ask our local law enforcement for their
opinion when we have a confirmation process involving areas of
their interest. And I got several replies from local law enforcement
agencies in Maryland, and let me just share one with you, because
it is typical of the replies that I got.

The ATF has really stepped up over the past several years. We
actually are doing as much police work with them as we do with
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the FBI. I think Mike Sullivan is a good choice. The ATF is also
playing a leadership role in fighting crime, criminal street gangs in
the D.C. region, and we are working with them and applaud their
efforts. So I just wanted you to know I got back—I do not know
whether you had prompted them or not, but they certainly got back
good responses in regards to your selection.

I do want to ask, though, I know you have been getting questions
on the tracing issues of guns, and I am sure you are aware of this,
but Maryland is one of two States that collects shell casings of new
guns—I think New York is the other—and maintains data in re-
gards to that. I have been told it is difficult to get information from
ATF as far as their database on individual cases, even though it
is not blocked by congressional action, and I would just urge you
to do what you can so that information is shared when we are deal-
ing with specific investigations. I think we could be more effective
in looking for more cooperation rather than making it difficult to
share that type of information that could otherwise be made avail-
able.

Mr. SULLIVAN. Senator, I will certainly do that. I will make sure
that every opportunity we have to share and cooperate with local
law enforcement is fully exploited. And if we have information that
is helpful to them to advance their investigations, I want to make
sure that we are sharing it, absent any legal prohibition that re-
stricts us from doing that—and none come to mind—in the area
that you are describing. And thank you for sharing the comments
from one of your law enforcement officers. We have a great rela-
tionship with the folks throughout the country and the greater
Washington, D.C., and Maryland area as well, and we have had
some great successes as a result of that collaboration and coopera-
tion.

Senator CARDIN. That was obvious from the replies that we got,
and I applaud you for that.

Let me ask one more question on the issue of gun shows. Gun
shows present a loophole in regards to weapons that are purchased
that should otherwise have background checks. But I just want to
quote from an executive of a major hunting organization, and this
is a quote: “Gun shows used to be fun, full of real good hunting ri-
fles. Now you go in and they are selling pamphlets that tell you
how to make pipe bombs and how to make your semiautomatic
guns into an automatic.” And that is not unusual for me to hear.
It seems to me this has become an area that should be of attention
to your agency.

Mr. SULLIVAN. Certainly we do some work, targeted enforcement
efforts at some gun shows based on the intelligence that we have
been able to develop on our own initiatives or as a result of intel-
ligence developed by local law enforcement.

Senator CARDIN. Well, I would hope that would be a priority, be-
cause I think that there are avenues in which those who are really
not businesspeople but are looking for ways in which to get around
the law have used particularly these shows as an effort to avoid
otherwise the requirements, and it is also becoming now a haven
for activities that I think were not intended for this type of show.
So I would just urge you to try to get as much information about
this as possible to move forward in this regard.
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Without objection, we will introduce a statement from Senator
Menendez that will be made part of our record. Senator White-
house, do you have anything further?

Senator WHITEHOUSE. I am done.

Senator CARDIN. I believe we will keep the record open in order
to allow for the questions that are being submitted by the Senators
to be responded to. We thank you very much for your cooperation
today, and the Committee will stand adjourned.

Mr. SuLLIVAN. Thank you, Senator.

Senator CARDIN. Thank you.

[Whereupon, at 3:44 p.m., the Committee was adjourned.]

[Questions and answers and a submission for the record follow.]
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QUESTIONS AND ANSWERS

Senate Judiciary Committee Hearing
Executive Nomination
Michael J. Sullivan to be Director, Bureau of Alcohol, Tobacce, Firearms and
Explosives

Responses to Questions from Senator Richard J. Durbin for Michael J. Sullivan

1. Crime gun trace information is vitally important for identifying leads in criminal
investigations and for uncovering illegal gun trafficking networks. In a September 6
press release, ATF described firearms tracing as “a key component of ATF's enforcement
mission.”

However, that same press release noted that “only about 30 percent of the crime guns
recovered nationwide are submitted to ATF to be traced.”

On September 20, you were quoted in USA Today saying “there may be law enforcement
agencies out there not asking for [trace data] because they don’t think they have access to
it.” According to the article, you said that “conflicting interpretations of federal law may
be contributing to false perceptions that police are no longer able to receive the
information.”

It seems to me that given ATF’s enforcement mission, and given its position as a federal
agency and as the repository of gun trace information, the burden should be on ATF to
coordinate with state and local law enforcement agencies to ensure that all crime guns get
traced. Italso seems the burden should be on ATF to clear up false perceptions among
the law enforcement community.

a) i. What guidance is ATF currently providing to Jaw enforcement
agencies about access to crime gun trace data?

RESPONSE: ATF has taken an aggressive approach to educate the law enforcement
community, and the public at large, about access to crime gun trace data. Earlier this
year, the Boston Herald published my letter to the editor that dispelled commonly held
myths conceming the release of trace data. In my letter, I said: “Let me be clear: neither
the congressional language nor ATF rules prohibit the sharing of trace data with law
enforcement conducting criminal investigations, or place any restrictions on the sharing
of trace data with other jurisdictions once it is in the hands of state or local law
enforcement. In fact, multi-jurisdictional trace data is also utilized by ATF and shared
with fellow law-enforcement agencies to identify firearm-trafficking trends and leads.
Additionally, nothing prohibits ATF from releasing our own reports that analyze trace-
data trends that could be used by law enforcement.”
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To educate law enforcement on accessibility of trace data, ATF officials and I met with
the International Association of Chiefs of Police Executive Committee and the Fraternal
Order of Police to discuss this topic. Concurrently, ATF placed the aggregate trace data
for all 50 states on the ATF website, prepared specific trace data for ATF Special Agents
in Charge to release to the 56 Major City Chiefs, and I held a media roundtable to provide
accurate information to the press. Additionally, the broad release of accurate information
about data available to law enforcement partners resulted in the first State agreement with
ATEF to trace all recovered guns (New Jerscy State Police). I believe these efforts to
provide accurate information helped to clear up the false perception about access to trace
data.

ATF also has published four brochures readily available to law enforcement agencies on
ATF’s website: www.ATF.gov.

Information for Law Enforcement Agencies (ATF Publication 3312.7) - ATF offers
various documents through its National Tracing Center for law enforcement agencies (je.
What is Firearms Tracing and Why Trace Firearms?, Stolen Firearms Program;
Obliterated Serial Number Program; Record Search Request(RSR); International
Tracing Program; ACCESS 2000 etc).

Information for Industry Members (ATF Publication 3312.10) - ATF is
congressionally mandated to centralize the out of business records of Federal firearms
licensees (FFLs). Federal statute requires FFLs to forward their records to ATF within
30-days of discontinuance and for the Out-of-Business Records Center to maintain
records of FFLs, which are used in the firearms trace process.

eTrace Internet-based Firearms Tracing and Analysis (ATF Publication 3312.9) -
ATF has provided law enforcement agencies with a paperless firearms trace submission
system readily accessible through the internet. eTrace allows participating agencies to
submit their trace requests electronically. More importantly, law enforcement

agencies can monitor the progress of their traces and retrieve the trace results in real-
time. Extra features of eTrace are the built-in utilities to query all firearms trace

data submitted by an agency. Any agency can comprehensively trace their firearms and
analyze on-line data.

ATF Disclosure of Firearms Trace Data (ATF Publication 3312.11) -

In keeping with tradition to provide support to our law enforcement partners, ATF
published a brochure in May 2007 to address frequently asked questions relative to trace
data on crime guns.

We will continue to reach out to our partners through meetings, articles, bulletins, and
training.

ii. Will ATF publish any standards or procedures to make clear to law
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enforcement what types of data they can ask for and what they can do
with it?

RESPONSE: See above responses.

iii. If so, when will any such standards or procedures be issued?

RESPONSE: See above responses.

b) Please describe the specific steps that ATF is taking to ensure that all the
crime guns recovered in this country will be submitted to ATF for
tracing.

RESPONSE: In addition to the activities highlighted above, ATF continues to promote
Project Safe Neighborhoods (PSN) and Violent Crime Impact Teams (VCIT). Both
programs explain the value and encourage the tracing of all recovered crime guns. In
addition, ATF continues to encourage the use of eTrace, which was officially made
available to the law enforcement community in January 2005 and is being promoted as a
fundamental tool of PSN and VCIT. ATF also offers training to law enforcement
agencies on properly identifying firearms for accurate traces, and through this training
and others (such as the PSN Enforcement Training) consistently and thoroughly
encourages all law enforcement agencies to trace all recovered firearms.

2. Last August, I met with the head of ATF’s Chicago Field Division, Special Agent
Andrew Traver. Special Agent Traver told me that ATF’s eTrace program not only
makes the crime gun tracing process faster and more accurate, but ATF also offers eTrace
for free to any law enforcement agency that signs up for it.

Special Agent Traver told me last August that most of the 1000-plus law enforcement
agencies in Jllinois had not started using eTrace. I began sending letters to Illinois police
chiefs and sheriffs to tell them about eTrace and to encourage them to use it.

Prior to my letters, many of the chiefs and sheriffs in my state had never heard of eTrace.,
but as soon as they heard about it, they signed up. Within a few weeks after I sent out my
letters, the number of Hlinois law enforcement agencies using eTrace jumped by nearly
30 percent. By December 2006, I was informed by ATF that Illinois had become the
state with the most widespread eTrace usage.
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a) eTrace is a powerful law enforcement teol, and police chiefs and sheriffs
need to hear about it. Will you commit to contacting every law
enforcement agency in the country to inform them about eTrace?

RESPONSE: ATF will continue to highlight eTrace at every available opportunity and
will endeavor to ensure that all law enforcement agencies are aware of its availability and
capabilities.

As you may know, eTrace was officially made available to the law enforcement
community in January 2005 and was promoted by ATF at the 2005 International
Association of Chiefs of Police (IACP) conference in Miami, FL. The eTrace program
was also recently promoted at the 2007 National Organization of Black Law Enforcement
Executives (NOBLE) Annual Conference and was featured at the 2007 IACP Conference
in New Orleans, LA. To date, there are more than 1,500 law enforcement agencies
throughout the United States (and in a dozen foreign countries) who are actively utilizing
eTrace in support of their investigative work. The ongoing effort of distributing eTrace is
currently being coordinated through the responsible ATF field divisions and does require
the completion of a standard Memorandum of Understanding (MOU). The eTrace MOU
establishes an interagency agreement governing the access and use of eTrace.

Online firearms tracing via eTrace is currently being promoted as a fundamental tool
through the Project Safe Neighborhoods (PSN) initiative. ATF, in joint partnership with
the National District Attorneys Association (NDAA); the National Crime Prevention
Council (NCPC); and the International Association of Chiefs of Police (IACP), has
unveiled the “Every Gun Tells A Story” advertising campaign to promote online firecarm
tracing as a key component to the PSN initiative. PSN serves as “America’s Network
Against Gun Violence” and the “Every Gun Tells A Story” campaign encourages law
enforcement agencies to do three things relative to crime guns; Recover It // Trace It //
Solve It. Through this campaign, agencies are encouraged to contact their local ATF
office if they are not currently tracing recovered crime guns online via eTrace. The
eTrace program has also been featured in the IACP’s Firearms Interdiction technical
assistance newsletter.

b) Will you commit to contacting regularly any agencies that have not yet
signed up for eTrace?

RESPONSE: ATF will continue to highlight eTrace at every available opportunity and
will endeavor to ensure that all law enforcement agencies are aware of its availability and
capabilities.
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3. Like police chiefs and mayors throughout my state of Iltinois, and like the Illinois
State Chapter of the Fraternal Order of Police, I oppose the provision known as the
“Tiahrt Amendment” that has been included in recent CJS appropriations acts. I believe
the restraints this provision puts on the use of crime gun trace data are unnecessary, and
are a hindrance to good law enforcement practices.

1 am particularly troubled by the version of this amendment that has been included in this
year’s Senate CJS appropriations bill. This version would require law enforcement
officers to certify that the trace data they receive will not be used or disclosed by anyone
for any purpose other than a bona fide criminal investigation or prosecution. A violation
of this certification requirement could carry felony criminal penalties for the officer.

a) Do you support legislative language that would threaten police officers
with a felony if they use ATF’s gun trace data for legitimate law
enforcement purposes that do not quite fall within the term
“investigation”?

RESPONSE: The Department of Justice does not believe that the “certification”
language included in the Shelby Amendment imposes any new or additional requirement
on law enforcement, because the current trace process already requires such a
certification.

The Gun Control Act (GCA), 18 U.S.C. 923(g)(7) allows ATF to seek trace data only in
connection with a bona fide criminal investigation. As a result, there has always been a
requirement that law enforcement trace requests to ATF also be connected to a legitimate
law enforcement investigation. In recognition of the GCA requirement, ATF’s trace
request form requires the requesting agency to enter an NCIC crime code in connection
with its trace request. That requirement is a form of certification that is already part of
the trace process. If a law enforcement officer presently falsifies information on the trace
data request form, he or she could be subject to prosecution under 18 U.S.C. 1001 in the
same manner as anyone who lies on a federal form in any context. That is true under the
current trace process, and is completely independent of any appropriations language.

b) i. Inyour view, what law enforcement activities would qualify as a “bona
fide criminal investigation”?

RESPONSE: ATF will trace all firearms submitted by law enforcement agencies that
contain the requisite information, including an NCIC Crime Code.
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ii. Would crafting proactive anti-gang policing strategies qualify as a
“bona fide criminal investigation”?

RESPONSE: To assist local law enforcement in crafting proactive anti-gang policing
strategies, ATF would provide aggregate trace data that includes information such as
recovery locations, time-to-crime, top source states, firearm types, and crimes associated
with traces.

iii. Would compiling statistics on model and make of guns used in crime
qualify as a “bona fide criminal investigation”?

RESPONSE: Such information could be included in aggregate trace data as described
above.

In a September 6 press release, ATF says: “ATF is committed to providing critically
important trace data to law enforcement agencies who seek our assistance....we must
make certain that our efforts remain focused on criminal investigations, including the
analysis of comprehensive crime gun trends and patterns.”

¢) Does this statement mean that ATF has concluded that analysis of crime
gun trends and patterns falls within the meaning of the term “criminal
investigation”?

RESPONSE: ATF believes that the Tiahrt Amendment does not prevent ATF from
providing trace data to cities to identify trafficking patterns and trends. For example,
ATF’s Violent Crime Analysis Branch (VCAB) analyzes aggregate firearm trace data to
determine any trends and patterns relative to firearms trafficking schemes. VCAB will
supply these studies or reports to ATF Field Divisions and Federal, State and local law
enforcement agencies for studies relative to their respective jurisdiction. These reports

typically contain, among other things, information about recovery locations and source
states.

4. This August, ATF began publicly releasing aggregate crime gun trace reports for each
state. These are the first public reports of this type since 2002, and they are helpful in
showing gun trafficking trends. The release of these reports is a welcome development,
and I hope these reports will be released on a regular basis.
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Recently, ATF also issued a public report analyzing crime gun traces in one city - New
York City. However, according to ATF’s Illinois report, the City of Chicago recovered
more crime guns in 2006 than New York did- 8,367 guns in Chicago, compared to 7,059
in New York.

a) Will you arrange for the public release of a trace report on crime guns
recovered in the City of Chicago?

RESPONSE: Yes. ATF will release to the public an aggregate report on crime gun
traces in the City of Chicago.

b) Will you arrange for the public release of trace reports on crime guns
recovered in other major metropolitan areas?

RESPONSE: Yes. ATF intends in the future to release to the public aggregate trace data
reports on crime guns recovered in other major metropolitan areas.

5. The state-by-state trace reports that ATF issued in August 2007 provide a general
breakdown of the types of crime guns recovered in each state. For example, each report
lists the numbers of pistols, revolvers, rifles, etc., that were recovered in 2006.

Legislators find this information about crime gun types useful, because it informs our
policymaking. If these state trace reports broke down the crime gun types by make and
model of gun, that would be even more useful.

For example, a September 15 Associated Press article quoted Miami police officers as
saying the number of assault weapon crimes “seems to be increasing every year.” Trace
reports that break down crime gun data by make and mode! would help legislators
determine whether this perception is bome out by the data. If police officers are being
outgunned by criminals, we in Congress want to know about it, and we want to be able to
make informed decisions in response.

a) Will ATF provide legislators, upon request, with reports on recovered
crime guns, broken down by make and model?

RESPONSE: In response to requests from individual Members of Congress, ATF will
provide existing aggregate trace data studies and reports that do not contain law
enforcement sensitive information. With respect to requests for customized reports, it is
the policy of ATF to accommodate Congress by providing information through the Chair
and Ranking Member of committees of jurisdiction. ATF recognizes that Congress
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conducts its oversight of the executive branch through its committees, which act through
their chairmen, and we seek to accommodate their needs. In doing so, we provide
documents to both the Chair and the Ranking Member of the committee.

b) Will ATF publish standards or guidance on the types of aggregate trace
information that can be disclosed to legislators?

RESPONSE: As a general rule, ATF defines aggregate trace data as information that
does not reveal the specific underlying trace results that identify, among other things, the
retail FFL and first retail purchaser, which is law enforcement sensitive and may be part
of an ongoing investigation. The information provided would include information such
as recovery locations, top source states, and crimes associated with traces.

c) Will ATF publish standards or guidance on the types of aggregate trace
information that can be disclosed to law enforcement?

RESPONSE: In May of 2007, ATF published a pamphlet explaining our policy on the
disclosure of firearms trace data (ATF form 3312.11). This document provides guidance
as to what types of trace information can be shared with law enforcement. It states that a
law enforcement agency with jurisdiction can obtain a comprehensive analysis of its
firearms trace data to determine any trends or patterns relative to firearms trafficking
schemes, including geospatial analysis of crimes and recovery locations, source states,
FFL, and first purchaser. We have distributed this document to our partners in State and
local law enforcement and at meetings of the International Associations of Chiefs of
Police, the Fraternal Order of Police, and the Major Cities Chiefs. In addition, it is
available on our web site.

d) Will ATF publish standards or guidance on the types of aggregate trace
information that can be disclosed to the public?

RESPONSE: The information we provide the public would include information about
recovery locations, time-to-ctime, top source states, and crimes associated with traces.
Examples of publicly available information are available on the ATF website.

12:13 Apr 02,2009 Jkt 047206 PO 00000 Frm 00195 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\47206.TXT SJUD1 PsN: CMORC

47206.151



VerDate Nov 24 2008

188

6. In your testimony before a Senate Appropriations subcommittee earlier this year, you
said that “to successfully fight violent crime, it is essential to prevent the illegal flow of
firearms to criminals.”

T agree. Itis an unfortunate fact that there are federal firearms licensees (FFLs) who
knowingly sell or supply guns to gang members and other criminals. It is imperative that
we break these supply chains and keep guns out of the hands of those who are prohibited
from using them.

a) How many inspections of FFLs did ATF conduct in FY 06?
RESPONSE: InFY 06, ATF conducted 7,295 compliance-type inspections. Of these,

4,497 were compliance inspections and 2,798 were special assignments such as theft
investigations and industry seminars. ATF also conducted 4,969 application inspections.

b) How many FFLs overall were there in FY 06?

RESPONSE: As of October 10, 2006, there were 107,316 Federal firearms licensees.

¢) What criteria does ATF use to determine which FFLs it will inspect over
the course of a year?

RESPONSE: ATF uses many different criteria in determining which FFLs to inspect
including but not limited to: compliance history, the number of crime gun traces
involving an FFL, the time since its last inspection, and the type of license, e.g. ATF is
currenily engaging in a 3-year initiative to inspect all pawnbrokers.

d) Does ATF look at crime gun trace data to see where investigative
resources might best be focused?

RESPONSE: Yes, crime gun data is a key component of ATF’s FFL inspection

program.

¢) InFY 06, how many FFLs were found during inspections to have
committed one or more violations of law?
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RESPONSE: ATF conducted 4,497 compliance inspections in FY 2006. Of these,
2,218 inspections {49.3 percent) had no violations. The remaining 2,279 (50.7 percent)
had violations disclosed during the inspections.

f) How many FFLs had their licenses revoked in FY 06?

RESPONSE: ATF revoked a total of 115 FFLs in FY 06, out of an FFL population of
approximately 107,000.

g) ATF reports that 1,526 ATF-referred defendants were convicted in
firearms trafficking cases in FY06. How many of these individuals were
federal firearms licensees?

RESPONSE: Ten of the 1,526 defcndants were FFLs.

h) Does ATF believe it is adequately identifying and prosecuting those FFLs
who are knowingly supplying guns to gangs and criminals?

RESPONSE: ATF makes efficient use of its resources through targeted strategies and
the integration of its industry operations, criminal enforcement, intelligence, forensic and
technological capabilities. ATF’s top priorities and responsibilities include identifying
FFLs who are suspected of illegally supplying guns to violent criminals, gangs, and to
prevent the flow of firearms to organized crime groups. This approach is highlighted in
such strategies as Operation Gunrunner along the Southwest Border and the Violent
Crime Impact Teams.

i) If the answer to question “h” above is no, what more can Congress do to
help?

RESPONSE: ATF believes it is making effective use of its resources.

7. Last year, I was informed by ATF that many gun owners do not keep a written copy of
their gun’s serial number in a location separate from the gun itself, This becomes a
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problem when a gun is stolen, because the owner cannot report the serial number of the
stolen gun to the police. If that gun is later used in a crime, the ATF trace on that crime
gun will often link back to the innocent owner who had a gun stolen. This is a headache
that innocent gun owners would like to avoid.

In February, I wrote you to ask if ATF would be willing to provide each gun purchaser
with a document that recorded the serial number of the gun.

In your response, you said that ATF publishes a “Personal Firearms Record” form which
it encourages gun owners to use. This form provides a place for the owner to list the
gun’s serial number and other information that would be valuable to give to the police if
the gun is stolen.

It seems that widespread use of this form would be helpful to law enforcement and to gun
owners who might have their guns stolen. While gun owners need not be forced to keep
this form, it seems that we should at least make sure that each gun buyer is given a form
and is encouraged to retain it.

What steps has ATF taken to make sure that every gun owner is given one of these
Personal Firearms record forms and is advised about its usefulness? Please describe
each step in detail.

RESPONSE: ATF encourages FFLs to distribute the Personal Firearms Record (ATF
form 3312.8) to their customers by suggesting that the FFL put their business stamp on
the form so customers have a record and the place of purchase. New FFLs are provided
all the forms and publications during their first inspection and advised on regulations and
how to obtain additional forms. ATF is in the process of posting an open letter to all -
FFLs on the ATF website, as well as publishing an article in the next FFL Newsletter as a
reminder to them to provide this handout to customers who purchase firearms. In
addition, the form is available to everyone on ATF’s Web site.
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Responses from Michael Sullivan ta Questions from Senator Feinstein —

Question #1

In your letter to me dated August 31, 2007, you attached some
responses to questions raised about ATF trace data sharing. In your
Response to Statement 8, discussing whether ATF can give local police trace
data about trafficking patterns, you discussed a bill that had been considered
in the 109™ Congress, H.R.5005. That bill had tried to limit ATF’s trace
data sharing to situations in which local law enforcement was seeking it for a
bona fide investigation. You noted how the Justice Department had written
to Chairman Sensenbrenner, proposing to amend this language, to replace
“investigation” with “investigative purpose.” You said “this proposal was
made specifically to address the issue of aggregate analysis.”

¢ The Tiahrt provision contained in the latest Senate CJS
Appropriations bill, as reported out of Committee, would similarly
allow ATF to share gun trace data only if a local law enforcement
agency certified that it was being sought “solely in connection with a
bona fide criminal investigation or bona fide criminal prosecution.”
Wouldn’t this language, just like H.R.5005, restrict ATF’s ability to
provide aggregate analysis to state and local law enforcement
agencies?

RESPONSE: ATF has always believed that the Tiahrt Amendment does not prohibit the
publishing of studies or reports of aggregated trace data. In every appropriation since
2003, Congress also has enacted language requiring that ATF Tracing Studies contain a
disclaimer making it clear that trace data cannot be used to draw broad conclusions about
firearms-related crime (Section 621 of the Science, State, Justice, Commerce, and
Related Agencies Appropriations Act of 2006, P.L.109-108). The inclusion of this
provision indicates that ATF may publish tracing studies or reports. Moreover, the
Department of Justice does not believe that the “certification” language included in the
Shelby Amendment imposes any new or additional requirement on law enforcement.

¢ Ifso, why hasn’t ATF yet spoken out against this provision, as it did
with H.R.5005?

RESPONSE: See response to above question,
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e Do you agree that this Committee-reported language should be
changed, so that, at a minimum, the word “investigation” should be
replaced with “investigative purpose”?

RESPONSE: The Department of Justice has indicated its support for replacing the word
“investigation” with “investigative purpose.”

¢ Do you have any other concerns about the Tiarht provision contained
in the CJS Appropriations bill as reported out of Committee?

RESPONSE: In every appropriation since its inception in 2003, Congress also has
enacted language requiring that ATF Tracing Studies contain a disclaimer to make it
clear that trace data cannot be used to draw broad conclusions about firearms-related
crime (See, €.g., Section 621 of the Science, State, Justice, Commerce, and Related
Agencies Appropriations Act of 2006, P.L. 109-108). The inclusion of this provision
indicates that ATF may publish tracing studies or reports. If this trace study exception
was not included in the appropriations, then ATF could no longer provide these types of
data releases to the general public, researchers, or public policy makers. The bill, as
reported by the Senate Appropriations Committee, does not contain any comparable
provision. As a result, the bill may prevent ATF from continuing to publish non-law
enforcement sensitive aggregated trace data reports for the benefit of Congress, our
research partners, and the public.
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Senator Feinstein — Question #2

In your letter’s Response to Statement 11, describing how ATF had
denied Senator Lautenberg requested gun trace data, you noted that the
Department has “amended its interpretation” of Tiahrt, to allow ATF to
respond to requests for aggregate trace data “from chairs of congressional
committees with oversight over ATF.” You then noted that, sinee Chairman
Mikulski had approved the request, Senator Lautenberg has now been
provided with the data he requested.

s While I am pleased that Senator Lautenberg received his requested
information, what is it in Tiahrt, or any other provision of law, that
allows ATF to share gun trace data only with the chairman of the
committees that oversee it, and not other members of those
committees who are similarly charged with such oversight
responsibilities?

RESPONSE: Inresponse to requests from individual Members of Congress, ATF will
provide existing aggregate trace data studies and reports that do not contain law
enforcement sensitive information. With respect to requests for customized reports, it is
the policy of ATF to accommodate Congress by providing information through the Chair
and Ranking Member of committees of jurisdiction. ATF recognizes that Congress
conducts its oversight of the executive branch through its committees, which act through
their chairmen, and we seek to accommodate their needs. In doing so, we provide
documents to both the Chair and the Ranking Member of the committee.

* Why do you believe that a Senator or Congressman seeking ATF trace
data information for policymaking purposes should be required to
obtain the committee chairman’s approval before he can obtain that
information — particularly since that chairman may one day be a
member of a different political party?

RESPONSE: See response above.
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Senator Feinstein - Question #3

e Please explain why you believe it has been appropriate, and in the
best interest of the citizenry, for you to have simultaneously served
as both United States Atiorney for the District of Massachusetts
and as Acting Director of the Bureau of Alcohol, Tobacco,
Firearms and Explosives?

RESPONSE: First, I am honored that the President of the United States nominated me
as U.S. Attorney, and as Acting Director of ATF, and it has been a privilege to serve in
both capacities.

Certainly the dual responsibilities have been challenging, but not impossible, and I
remain closely involved with all matters at the U.S. Attorney’s Office. I am only a phone
call, e-mail or flight away. I believe that my experience in Washington, D.C., has
assisted me in being more effective as a United States Attorney because [ better
understand the Department, its priorities, and its available resources. In turn, I believe
that my experience in the field, both as the U.S. Attorney and as a local prosecutor, has
helped inform my management of ATF.

I am fortunate to have exceptionally talented and committed people in both offices.
These dedicated career Assistant U.S. Attorneys and law enforcement officers understand
our priorities and have a commitment to serving the people of the United States. The
staff, both at the U.S. Attorney’s Office and ATF, are doing an exceptional job of
assisting me with leading and managing the respective offices.

¢ During this period of simultaneous service, please describe the
portion of your work hours that you have devoted to each of these
jobs, and an estimate of how many days each month you have been
physically located in Washington, D.C. instead of Massachusetts.

RESPONSE: Typically, I spend 20 to 30 percent of my time on United States Attorney
responsibilities and 70 to 80 percent of my time on ATF responsibilities. Of course,
depending on the events of a particular day, these percentages can vary substantially.
Furthermore, I spend approximately 14 to 17 days per month in Washington, DC, or
traveling on ATF business.
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Responses to Questions of Senator Edward M. Kennedy

Hearing before the Senate Judiciary Committee on September 26, 2007
Executive Nomination of Michael J. Sullivan to be Director, Bureau of Alcohol, Tobacco,
Firearms and Explosives

Questions for Acting Director Michael J. Sullivan

Questions on Gunshow Loophole

As you know, the U.S. firearms laws currently have a gun show loophole. At gun shows,
holders of Federal Firearms Licenses must conduct background checks and keep records for all
sales, but unlicensed private sellers have no such responsibility. The Brady Law doesn’t apply to
them. Recent studies by the Department of the Treasury, the Violence Policy Center, the
University of California Davis Violence Prevention Research Program, and others have clearly
documented that gun shows are a large market for illegal gun trafficking, and have become a
favorite sales outlet for criminals.

Shortly before you took over as Acting Director, ATF came under criticism for a sting
operation at a gun show in Richmond, Virginia, facing accusations that its activities may have
intimidated some lawful purchasers. In a report issued in June 2007—nearly a year into your
service as Acting Director—the Department of Justice Office of the Inspector General found that
ATF “does not have a formal gun show enforcement program,” and that “ATF’s operations at
gun shows constitute a small percentage of its overall investigative activities.” Yet the report
also found that “[p]ast [ATF] operations at gun shows have yielded multiple arrests and
convictions of individuals engaging in firearms trafficking, as well as seizures of firearms that
were purchased for sale illegally,” and that “[m]ost gun show promoters and all state and local
law enforcement personnel . . . interviewed supported ATF operations at gun shows.”

We know from the vast body of evidence that the gun show loophole has led to increased
firearms trafficking, illegal purchases, and violent crime. Groups like Stop Handgun Violence in
Massachusetts and the Brady Center have been working diligently to keep this problem in the
spotlight. Obviously, any effort by ATF to adopt a rigorous gun show enforcement program will
meet with intense opposition from the gun lobby.

1. Do you agree that the gun show loophole is a significant problem and that
background checks should be required for all gun show purchases?

RESPONSE: As stated in the President’s Project Safe Neighborhoods Fact Sheet, issued May
14, 2001, the Administration supports requiring instant background checks for all firearms
transfers at gun shows. I support that position.
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2. As long as the gun show loophole stays open, do you believe that ATF has a
responsibility to minimize the illegal behavior and social harm that the loophole
causes? If so, how should ATF fulfill this responsibility?

RESPONSE: One of ATF’s highest priorities is to interrupt the illegal flow of firearms to
felons and others whose possession of firearms is prohibited under the law. ATF hasa
responsibility to utilize available laws and resources to ensure that prohibited persons do not
acquire firearms.

We focus our investigative activity in the areas that will have the most impact on reducing
firearms violence. In some areas of the country, gun shows have not proven to be a significant
source of firearms used in criminal activity and have not, therefore, been a significant focus over
the past several years. In other areas, however, gun shows have proven to be a significant source
of crime guns. For this reason, ATF conducts enforcement operations and engages in
educational outreach activities (such as promotion of the “Don’t Lie for the Other Guy”
program) at gun shows. In this regard, we will continue to work closely with our State and local
law enforcement partners. We also will continue to foster communication with firearms dealers,
unlicensed firearms sellers, and gun-show promoters to ensure that they are aware of—and are
able to fulfill—their obligations under the law. I believe that, working together in continued
partnership, we can reduce the number of guns that make their way from gun shows into the
hands of criminals—while ensuring at the same time that we do not unduly interfere with the
rights of law-abiding citizens to lawfully acquire and possess firearms.

3. As Acting Director of ATF, have you taken any steps to establish a gun show
enforcement program? If so, what does this program do?

RESPONSE: ATF enforcement activities at gun shows are part of a comprehensive national
firearm enforcement strategy. ATF’s policy regarding gun shows, which has not changed
significantly since 1989, provides guidance and best practices to our investigators concerning
dealers and other persons involved in firearms transactions at gun shows. This policy was
reissued to ATF field personnel in January 2006. ATF s existing policy and best practices
concerning enforcement operations at gun shows support ATF’s national objective to prioritize
investigation efforts that have the greatest potential to prevent crime and violence and to disrupt
illegal firearms activity.

4. Would you be willing to work with Congress to establish such an enforcement
program if confirmed?
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RESPONSE: If confirmed, I certainly would be willing to work with Congress on any issues
falling within ATF’s areas of responsibility.

Gun shows are basically part of an unregulated firearms market that includes practices such as
flea markets, Internet sales and private sales and transfers of firearms between individuals. Asa
result, many gun sales are made without the benefit of a mandatory background check. AnIACP
Report recently recommended that all gun sales and transfers be processed through federal
firearms licensees in order to ensure that every individual who purchases a firearm undergoes a
mandatory background check.

1. Do you believe that all firearms purchasers should undergo mandatory background
checks?

RESPONSE: As stated in the President’s Project Safe Neighborhoods Fact Sheet, issued May
14, 2001, the Administration supports requiring instant background checks for all firearms
transfers at gun shows. I support that position.

2. Would you support legislation requiring anyone dealing in firearms to be licensed?

RESPONSE: The Gun Control Act (GCA) currently requires that anyone dealing in firearms
must be licensed. The GCA, with certain exceptions, defines a “dealer” as someone who
“devotes time, attention, and labor to dealing in firearms as a regular course of trade or business
with the principal objective of livelihood and profit through the repetitive purchase and resale of
firearms.”
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Questions on ATF Dealer Inspections and License Revocations

One of ATF’s primary responsibilities is inspecting federal firearms licensees to ensure
they are in full compliance with gun safety laws. With over 105,000 of these dealers throughout
the country, it’s understandable that ATF can’t conduct annual inspections of every licensee. Of
course, ATF works hard to fulfill its mission, and I understand from testimony last year by
Deputy Assistant Director Audrey Stucko at a House hearing that ATF conducts approximately
4,000 inspections every year, which means that about 4% of licensees are actually inspected each
year.

The inspections are instrumental in keeping firearms out of the hands of criminals, but
the process for inspecting dealers and revoking the licenses of rogue dealers is problematic. In a
recent case, it took ATF nine years to revoke the license of a gun dealer whose illegal conduct
occurred in Baltimore. When ATF inspected the gun shop in 1997, it discovered that 45 firearms
were missing from inventory and that the dealer sold numerous firearms at gun shows without
recording the sales. ATF issued a waming letter to the dealer, but two additional inspections
over the next six years found even more flagrant violations, including a 2001 inspection that
revealed 133 missing guns.

Nevertheless, the ATF responded to those inspections only with more warning letters.
Finally, in 2003, it moved to revoke the dealer’s license after finding that 422 guns were missing,
more than a quarter of the inventory. Even after all this, ATF allowed the dealer to keep his shop
open throughout the three years of appeals. The license was finally revoked in 2006. Obviously,
an inspection process that allows such delayed outcomes is unacceptable. In 2004, the
Department’s Inspector General reviewed the inspection program and concluded it was not
effective, and that even with its limited resources, ATF had not organized its resources
efficiently. :

1. What steps has ATF taken to use its resources in the most effective way to make the
dealer inspection process more efficient?

RESPONSE: To use resources efficiently, ATF has implemented a Firearms Disposition
Emphasis Inspection strategy, which focuses on inspecting licensees whose noncompliance have
the greatest potential to cause harm to the public. This strategy also streamlines the traditional
compliance inspection to focus on high-risk areas of business operations, such as inventory
verification, purchaser eligibility, reporting of multiple handgun sales and suspicious purchasers,
all of which can lead to the discovery of illegal firearms diversion. These techniques, along with
standard reporting guidelines, ensure that inspections are conducted thoroughly and consistently
throughout the country.

ATF also maximizes its resources by using analytical data to direct inspection efforts. Such data
includes: FFLs’ theft history and compliance history, gun trace information, and the type of
license (e.g. ATF is currently engaging in a 3-year initiative to inspect all pawnbrokers).
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2. Has ATF implemented a system for tracking and monitoring adverse actions?

RESPONSE: ATF field managers provide monthly updates on the status of adverse action
cases to Headquarters managers, who closely review them to ensure that all follow-up action is
timely completed. Quarterly Division Reports (QDRs) are used to track adverse actions taken
throughout each fiscal year. In addition, senior field and Headquarters managers receive and
review all significant activity reports concerning revocation action.

3. Arecent report released by the International Association of Chiefs of Police has
recommended strengthening the laws requiring federal firearms dealers to report
lost or stolen firearms. Would you support such legislative action to require more
stringent reporting requirements?

RESPONSE: Section 923(g)(6) of the Gun Control Act requires that “[e]Jach licensee shall
report the theft or loss of a firearm from the licensee’s inventory or collection, within 48 hours
after the theft or loss is discovered, to [ATF] and to the appropriate local authorities.” The IACP
report recommended that, among other things, federal law “should be strengthened to ensure that
dealers keep track of their inventories by requiring them to report missing firearms within 48
hours after they know or should know that the gun is missing” (emphases added). ATF has
interpreted section 923(g)(6) to require that dealers report “missing” firearms as “lost.” ATF
also has interpreted the law to require reports of thefts or losses (or missing firearms) within 48
hours afier the dealer knows or reasonably should have known about the discrepancy in
inventory. Thus, I believe that Federal law—and ATF’s implementation thereof--already
incorporates the IACP recommendation.

4. What additional resources does ATF need to make its inspection program more
effective?

RESPONSE: In 2004, ATF’s firearms compliance inspection program was reviewed by DOJ’s
Office of the Inspector General. In its report, OIG recommended ATF revise its staffing
requirement so that it could conduct triennial inspections of the firearms license population to
effectively regulate the industry. ATF agrees increased triennial inspections would result in
greater compliance with recordkeeping and business requirements, thus furthering public safety.
Additionally, ATF is constantly seeking to use technological solutions to increase the efficiency
of the current 101 workforce. Nonetheless, given our available resources presently, ATF’s
inspection program is effective and efficient, with increased efficiencies continually being
realized.
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S. What are your goals to improve on inadequate past inspections?

RESPONSE: ATF is continually evaluating its own performance and results in order to refine
processes and make the best use of resources. Some of our recent efforts are described above.
Additionally, over the past three years ATF added approximately 180 non-supervisor field IOIs,
which represents a nearly 50% increase. ATF also has enhanced executive-level oversight by
establishing a deputy assistant director position to direct its national inspection strategy. Under
this new leadership, ATF has improved data collection and analysis processes and developed
clear instructions for the field in the form of annual operating plans and procedural guidelines.
Training for field supervisors has also been updated and expanded to ensure performance and
productivity expectations and are clear.

In questions to former Attorney General Gonzales last January, I asked him to provide the
number of federal firearms license revocations between 2000 and 2006. He provided that
information, and significantly, the number of license revocations tripled in 2006, compared to the
year 2000,

1. What resources does ATF need for an effective license revocation program to
prevent rogue firearm dealers putting more guns on the street?

RESPONSE: Itis ATF’s experience that the overwhelming majority of FFLs do not engage in
schemes to illegally divert firearms from lawful commerce. Out of a licensed population of
approximately 107,000 dealers and collectors, on an annual basis, approximately 20 FFLs are
prosecuted and 100 licenses are revoked. Working to achieve increased compliance will in turn
reduce the number of firearms intentionally diverted for criminal use by dealers and purchasers.

Last year in the House, a bill was introduced to require ATF to prove that a dealer
specifically intended to violate federal law in order to take action against the dealer. It would
have weakened the ATF inspection process even more, especially when rogue gun dealers often
claim that their missing weapons were stolen or lost. The bill would have also compromised
ATF’s ability to revoke the licenses of the worst gun dealers by reclassifying a number of serious
federal gun law violations as “minor.” The bill was not supported by the Federal Law
Enforcement Officers Association. In a letter to Congress last year, the organization expressed
strong opposition to the bill, noting it "would have a devastating effect on the ability of law
enforcement to stem the flow of firearms from lawbreaking gun dealers to violent criminals.”

1. Are you familiar with this legislation?
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RESPONSE: 1 believe you are referring to HR 5092.

2. If similar legislation came up again, what position would you take on such a bill?

REVISED RESPONSE: If the bill is re-introduced, I would be sure to review its specific
pravisions. In general, I am supportive of the concept of a graduated scale of administrative
sanctions for FFLs. Such a scale, if carefully developed, would provide ATF with additional
tools to more narrowly tailor sanctions to fit the seriousness of a particular FFL’s violations.
Such a system was proposed in the Department’s Violent Crime and Anti-Terrorism Act of 2007
which was transmitted to Congress earlier this year.

3. What is the long term impact of the bill on ATF’s ability to sanction and prosecute
rogue gun dealers?

RESPONSE: If the bill is re-introduced, I would be sure to review its specific provisions.

One of the most important findings of research done before the Tiahrt restrictions is that
the underground market for guns is concentrated among a very tiny fraction of high risk dealers.
Several studies have found that nearly 60% of crime guns traced by the ATF come from just 1%
of federal firearms licensees. By focusing on high risk dealers, ATF could make an important
difference in keeping illegal firearms out of the hands of criminals.

1. What steps has ATF taken to identify high risk firearms dealers?

RESPONSE: ATF’s Firearms Disposition Emphasis Inspection strategy focuses on inspecting
licensees who have the greatest potential to cause harm to the public by streamlining the
compliance inspection process to focus on high-risk areas of business operations such as
inventory verification, purchaser eligibility, reporting of multiple handgun sales and suspicious
purchasers. All of these factors can lead to the discovery of illegal firearms diversion.

Specifically, ATF uses analytical data to direct inspection efforts to high risk firearms dealers.
Such data includes an FFLs* compliance history, gun trace information, and the type of license
possessed.
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2. What is ATF doing to prevent firearms licensees from participating in the
underground firearms market?

RESPONSE: ATF takes seriously its responsibility to ensure the lawful firearms industry
complies with all relevant laws and regulations. This process begins prior to an individual
becoming a licensee. ATF will conduct an in-person interview with the applicant to ensure that
he or she understands his or her responsibility as a federally-licensed firearms dealer. ATF
considers the education of its licensed population an ongoing process and frequently holds
seminars and publishes newsletters and open letters to keep licensees informed of recent rulings
and industry trends.

During licensee inspections, ATF not only ensures compliance with the Gun Control Act and its
implementing regulations, but also works with the industry member to identify and improve
those internal controls outside of the regulatory scheme that serve to improve the accountability
of firearms and Federal record keeping requirements. ATF also has partnered with the National
Shooting Sports Foundation to implement “Don’t Lie for the Other Guy,” which is a campaign to
increase awareness of the criminal penalties and fines associated with the straw purchase of a
firearm.

While the overwhelming majority of the licensed industry does not engage in illegal activity,
when ATF does develop information that a licensee is participating in a scheme to divert
firearms, ATF seeks to revoke the license and criminally prosecute the licensee. Out of a
licensed population of approximately 108,000 dealers and collectors, on an annual basis,
approximately 20 FFLs are prosecuted and 100 licenses are revoked.

ATF released data on missing firearms in its 2005 Annual Report. A disturbing statistic
emerged from that report. In 2003, 97 rogue dealers had nearly 12,000 guns disappear from their
stores and shops. These 97 dealers represented 96% of all missing guns from over 3,000 federal
firearms licensees.

1. What is ATF doing to find these missing guns?

RESPONSE: For those firearms that are discovered missing by ATF during an inspection, ATF
Industry Operations Investigators make every effort to locate the missing firearms. On average,
ATF 10Is, working with the industry members, will determine the disposition of approximately
75% of those firearms initially thought to be missing. Any remaining missing firearms are then
reported as lost (or stolen) to ATF as required. Criminal referrals are made where appropriate.
Additionally, all firearms reported lost or stolen are handled as investigative leads. For example,
should any “missing” firearm be subsequently recovered and traced by ATF or any other law
enforcement agency, ATF’s Firearms Tracing System will recognize the firearm as reported
stolen and will notify the affected law enforcement agency.
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ATF’s Stolen Firearms Program also provides support to Federal firearms licensees, law
enforcement agencies and the public in an attempt to prevent thefts and losses of firearms, the
identification and apprehension of those responsible for stealing firearms and the recovery of lost
and stolen firearms.

2. What role does ATF have in preventing rougue dealers from obtaining licenses?

RESPONSE: ATF employs a stringent screening process for all firearms license applications.
This process includes background checks on applicants and any employees responsible for
firearms operations in the business. Background checks are run before an ATF investigator meets
personally with every applicant for an interview and inspects the proposed business premises.
Applicants in prohibited categories (e.g., felons, drug users, etc.) are denied FFLs.

ATF also denies applications from those who have had previous licenses revoked or who are
known to have willfully violated the Gun Control Act. When ATF revokes an FFL, it flags that
license in its database. If that dealer re-applies at a later time, an ATF investigator will run the
new applicant’s name in the database, which will match the earlier record and help the
investigator identify the applicant as ineligible for another license.

Furthermore, ATF conducts face to face inspections for all non-collector applicants for a Federal
firearms license. ATF typically inspects 5,000 new applicants a year and 14% result in a denial
recommendation. Denials are recommended for different reasons including the applicant being
prohibited, hidden ownership and the applicant was not able to comply with state or local law,
e.g., Zoning requirements.

3. What steps will you take to address this issue of “missing guns®?

RESPONSE: Many of the missing guns are a result of FFLs not complying with the
recordkeeping requirements under the Gun Control Act (GCA). Recordkeeping is a critical
aspect of conducting firearms transactions and operating a firearms business, and industry
compliance reduces the risk to public safety. ATF has increased its efforts to help industry
members achieve compliance. However, noncompliant FFLs pose a danger to public safety
because their substandard business practices compromise the traceability of the firearms they sell
and the individuals who purchase them. The increase in the number of Federal Firearms
Licensee (FFL) revocations during the past few years is, in part, due to these improvements to
ATF regulatory programs. ATF will continue to take steps to better utilize information to
conduct more inspections of “at-risk” dealers (e.g., those who have recently had compliance
problems). Further, ATF will remain focused on certain public safety-related issues, including
the inability of an FFL to account for firearms sold. ATF's efforts in this area are having an
effect on FFL compliance. ATF has a performance measure in place which specifically focuses
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on the improvement in accountability among FFLs who have identified compliance problems.
Follow up inspections (conducted during fiscal year 2006) of licensees in serious violation
revealed a 91-percent reduction in unaccounted for firearms (missing guns).

In addition, ATF has produced a detailed publication (ATF P 3317.2) to provide assistance to
FFLs in safeguarding their inventories and guidance in reporting the theft or loss when it occurs.
ATF also provides a publication (ATF 3312.8) to assist citizens in recording the identification of
their firearms so that a full description is available to law enforcement in the event of theft or
loss. Both of these forms are available online.

10
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Questions on the Tiahrt Amendment

The restrictions on providing gun source data, popularly known as the Tiahrt
Amendment, prevent law enforcement organizations from sharing gun source information with
each other and prevent law enforcement agencies from obtaining gun source data outside their
geographic jurisdictions. The information cannot be used as evidence in any state license
revocation, civil lawsuit or any other administrative proceeding unless specifically filed by ATF.
The Amendment also prevents ATF from publishing reports that use source data to analyze the
flow of guns at the national level.

Several organizations have spoken out against the Amendment. Mayors Against Illegal
Guns, a coalition of 210 mayors led by Mayor Tom Menino of Boston and Michael Bloomberg
of New York City, has been active in opposing the Tiahrt Amendment and one of the coalition’s
top priorities is to have the Amendment repealed. In spite of the criticism, the Amendment has
been included in the Justice Department Appropriations Bill since 2003 and an even more
restrictive version of the gun tracing data restrictions is contained into this year’s Senate bill.

The Shelby Amendment, which was recently added to the Justice Appropriations bill, keeps
these restrictions in the bill and is even more restrictive than the existing Tiahrt prohibitions.
Under the Shelby Amendment, law enforcement officers would be required to certify the reasons
why they are requesting gun trace information. This outrageous requirement could result in our
police being charged with a criminal offense while investigating gun crimes.

In a May 2™ op-ed in the Boston Herald, you defended the policy of limiting the release of
gun frace data, stating that the restrictions merely codify “ATF’s longstanding policy of sharing
data with other law-enforcement agencies for the purpose of conducting a criminal
investigation.” Quite frankly, your position surprises me.

1. Can you provide any example in which the release of crime gun trace information
has compromised an ongoing police investigation, or endangered an officer or
witness?

RESPONSE: Pursuant to ATF’s longstanding trace data rclease policy, we have not disclosed
beyond the recovering law enforcement agency with the need to know any trace-related
information that could potentially compromise an ongoing investigation or endanger a law
enforcement officer or witness.

2. What is your position on the Shelby Amendment, which could potentially subject
law enforcement officers seeking crime trace data to criminal charges?

RESPONSE: The Department of Justice does not believe that the “certification” language

included in the Sheiby Amendment imposes any new or additional requirement on law
enforcement, because the current trace process already requires such a certification.

11
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ATF recently released state-by-state reports on the number of guns recovered between
January }, 2006 and December 31, 2006. Earlier in 2006, ATF Regional spokesman James
McNally said that the Tiahrt appropriations restriction prevented ATF from releasing to the
public any “information derived from tracing of firearms.” Likewise in an Associated Press
article dated February 22, 2006, Regional ATF spokesman John Hagemen said that ATF could
not provide to the public statistical breakdowns of gun sold in crimes.

1. Is ATF now reading the Tiahrt Amendment as not prohibiting the release of
summary reports like the ones ATF has recently made available to the public on its
website?

RESPONSE: While there has been some internal and external confusion, ATF has always
believed that the Tiahrt Amendment does not prohibit the publishing of summary reports
because, in every appropriation since its inception in 2003, Congress has also enacted language
requiring that ATF Tracing Studies contain a disclaimer to make it clear that trace data cannot be
used to draw broad conclusions about firearms-related crime. See, e.g., Section 621 of the
Science, State, Justice, Commerce, and Related Agencies Appropriations Act of 2006, Pub. L.
No. 109-108 (2005). The inclusion of this provision indicates that ATF may publish tracing
studies or reports.

2. What prompted the release of this information by ATF after such a long period of
refusing to provide this type of data?

RESPONSE: [ asked that we review previous internal policies regarding the release of
aggregated firearms trace data. The determination was made that disclosure of this information
would not compromise criminal investigations or cause officer safety issues, and that the
disclosure is permitted under an exception to the appropriations restriction (P.L.109-108,
Sec.621). Pursuant to this exception, ATF will share aggregated trace data studies or reports
with Congress and with requesting law enforcement agencies, regardless of their geographic
Jurisdiction. ATF also will be publishing aggregated trace data reports on our public website.

3. If confirmed, do you plan te continue the releasing this?

RESPONSE: Yes, so long as Congress continues to enact the trace study provision described
above.

12
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4. What would prevent ATF from continuing to release this data in future years?
RESPONSE: 1f the above-referenced trace study exception was not included in the

appropriations language, then it is our interpretation that ATF could no longer provide these
types of data releases to the general public, to researchers, or to public policy makers.

What resources would ATF need to continue to make annual releases of aggregate gun
trace data?

RESPONSE: ATF can continue to provide annual releases of aggregate trace data with existing
resources.

13
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Question on Judge Wolf’s Criticisms

As you know, Mark L. Wolf is the Chief Judge for the U.S. District Court in
Massachusetts. He was appointed to the court over 20 years ago, by President Reagan, and he’s
a distinguished jurist who is respected throughout the legal community.

He’s been very critical of some of your actions as U.S. Attorney. One time, he criticized
you for failing to promptly provide defense attorneys with evidence that might help their clients’
cases, as the law requires. He called it “a dismal and persistent pattern of errors by prosecutors .
. . that is wreaking havoc on my ability to administer justice.” Another time, he criticized you
for bringing a high volume of gun and drug cases that could be handled more efficiently by state
prosecutors. He said your focus on these cases was coming “at the expense of important federal
cases that it would take a lot of hard work to develop.” A few months ago, he wrote the Attorney
General to protest the lack of punishment for an assistant U.S. Attorney guilty of extraordinary
professional misconduct, including a failure to turn over exculpatory evidence. As that
Attorney’s boss, you were a Jogical person to discipline him.

1. What is your response to Judge Wolf’s criticisms?
RESPONSE: Let me respond to the three points raised in your question separately;

A. Repgarding the matter of “discovery,” I would respectfully disagree with Judge Wolf. 1 would
also note that his criticism was directed at the Office generally, and referenced what he claimed
was a historical problem; it was not a criticism of me personally. In fact, Judge Wolf made this
statement in his March 29, 2000 dismissal of a matter against Boubacar Diabate, some 18
months before 1 assumed the position of United States Attorney.

Regardless, the facts and history do not support such an opinion. In December 2001, in response
to a request by Judge Wolf, we examined our practice and assessed our performance during the
previous two years. It was apparent that there were only a handful of alleged discovery
violations. The number, as measured against the number of cases and defendants we handled,
did not support a conclusion of a “persistent pattern.” In fact, it is important to note in almost
each instance, it was the Assistant United States Attorney who discovered and disclosed to the
defense and the Court, the late discovery. In several instances, it was a legitimate dispute
between the government and the defendant as to whether there was an obligation to turn over
certain information to the defendant.

We had investigated and prosecuted hundreds of defendants during the period in question. We
had on staff, over 100 Assistant United States Attorneys, and had worked with hundreds of
investigators, officers, troopers, agents and other prosecutors, yet only a few incidents were
identified, and none that I recall resulted in prejudice to the defendant.

1 take my ethical and professional responsibilities seriously, I, as well as the dedicated and
talented staff of the United States Attorney’s Office, strive for perfection. They honor their
obligation to the Court, to the people we serve and to those we charge. As I stated in my March
2002 affidavit, “They are, however, human beings, and as such, they-like all those involved in
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the administration of justice — are subject to occasions of unintended human error, particularly
given the time and work pressures under which they sometimes operate.” 1believe our efforts
and success in complying with our discovery obligations has been extremely remarkable.

I also would respectfully disagree with Judge Wolf’s criticism that our prosecution of gun and
drug cases is misguided. First, I begin with a very simple approach: Congress determines what
conduct constitutes a federal crime and the Executive determines which matters to pursue. I
have used the statutes and resources provided to help address violent crime in Massachusetts. 1
have done it on occasion over the objections of Judge Wolf, but in conjunction with our local and
state partners. We have used our federal statutes to help target neighborhoods plagued with
violent crime, or terrorized by violent repeat offenders. Both Congress and the Administration
see the wisdom in this strategy.

At a meeting with the Mayor of Boston and a number of state court judges, Judge Wolf heard,
first hand from them, about the importance of federal participation and prosecution of certain
crimes, and repeat offenders. These gun and drug cases are indeed important federal cases.
They stop some of the most violent offenders from terrorizing neighborhoods, where small
children hide in bath tubs to avoid stray bullets. They help neighbors and neighborhoods reclaim
their communities. They send the right message of deterrence as we attempt to prevent young
people from engaging in violence. We approach the challenge of safer communities through a
partnership with the District Attorney’s Offices. Each case is reviewed by an AUSA and a
member of the local district attorney’s office to make a determination about where a defendant,
or matter, would be best investigated and prosecuted with a goal of achieving the greatest
positive impact on a community.

Interestingly, as best as I can tell, the mix between violent crime cases and non-violent crime
cases prosecuted in the United States Attorney’s Office in the District of Massachusetts has not
changed substantially over the past 20 years.

Additionally, our tremendous success in other practice areas certainly shows we are not doing
these important violent crime cases at the expense of other significant federal investigations,
prosecutions and interests. For example, we have recovered over $4 billion dollars in health care
and economic crime related settlements and fines since October 2001. There have been a
number of successful public corruption investigations and prosecutions and several high profile
terrorism related investigations and prosecutions, including Richard Reid, the so-called “Shoe
Bomber.”

With regard to Judge Wolf's criticism regarding what he considered a lack of punishment for an
Assistant United States Attorney, the Assistant and the conduct in question were referred to the
Department’s Office of Professional Responsibility (OPR), as required. They recommended a
range of sanctions. I took into consideration the findings of OPR, the service and reputation of
the Assistant, and imposed a sanction consistent with the OPR recommendation.
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2. How do you account for an eminent, Republican-appointed judge repeatedly taking
the unusual step of singling you out for public criticism?

RESPONSE: Judge Wolf has every right to express his opinion regardless of his
political affiliation.

3. What is your respoense to Judge Wolf’s concerns about the lack of punishment in a
case where a federai prosecutor — under your supervision — failed to turn over
exculpatory evidence, which the defense was required to be given?

RESPONSE: As I stated in my answer to Question 1, as is required in matters such as this, the
Assistant and the conduct in question were referred to the Department’s Office of Professional
Responsibility (OPR). They recommended a range of sanctions. I took into consideration the
findings of OPR, the service and reputation of the Assistant, and imposed a sanction consistent
with the OPR recommendation.

As former Attorney General Robert Jackson said in 1940, “The prosecutor has more
contro] over life, liberty and reputation than any other person in America. While the prosecutor
at his best is one the most beneficent forces in our society, when he acts from malice or other
base motives, he is one of the worst.” The common theme in Judge Wolf's criticisms seems to
be that you were overzealous in your prosecution of certain types of cases. Others have
criticized you for always seeking the maximum sentence, no matter how small the crime, and for
seeking the federal death penalty in Massachusetts, a state that has no death penalty statute.

1. What is your response?

RESPONSE: Ihave always believed that the public’s confidence in our criminal justice system
is critical. Thave also believed that the federal sentencing guidelines add to the public’s
confidence, in that defendants with comparable criminal histories, convicted of similar offenses,
are treated similarly. Ihave approached my charging authority and sentencing policy and
practice the same way. I have however attempted to recognize each matter, each case and each
defendant on an individual basis.

While there may be a perception that I seek the maximum sentence each and every time, this is
simply not true. We do regularly seek sentences within the guideline range.
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As the U.S. Attorney, it is incumbent upon me to utilize all of the tools Congress provides, and to
recommend a punishment that fits the crime. This is also true of death penalty eligible crimes.
While Massachusetts does not have a death penalty statute, that does not prevent or preclude the
federal government from seeking the death penalty for a federal violation that Congress has
authorized as eligible for a death sentence.

2. Did anyone in the Bush Administration contact you at any point about taking these
actions?

RESPONSE: Except for the requirement to seek Attorney General authorization regarding the
death penalty, 1 have never been contacted by anyone in President Bush’s Administration about
the death penalty in general, or seeking opportunities to charge death penalty crimes.

3. We know that in many areas of government, the Bush Administration has placed
politics and ideology above the law. Do you feel that you have the commitment to
justice and the rule of law to resist any political pressures you would face as
Director of ATF that are inconsistent with your best view of what the position
requires?

RESPONSE: Yes. I would note for the record that this Administration has never asked nor
encouraged me to place politics and ideology above the law. In fact, ] have always been
expected to seek justice, and be faithful to my oath and the rule of law. If I am confirmed as the
Director of ATF, I will continue to be faithful to my oath and do my best to secure our country.
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Questions on Dual Roles as U.S. Attorney and ATF Chief

Last September, President Bush named you Acting Director of the Bureau of Alcohol,
Tobacco, Firearms and Explosives. But it wasn’t until this March, nearly seven months later,
that the President actually nominated you to be Director of ATF. You will have served in this
position on an interim basis for over a year if you are confirmed by the Senate.

As Acting Director, you oversee nearly 5,000 employees and an annual budget of close to
$1 billion. At the same time, you have continued to serve as U.S. Attorney for Massachusetts.
You’ve been the principal litigator for the United States in the state, and you’ve also been
delegated full control in the areas of personnel management, financial management, and
procurement. According to an April 2007 Washington Post article, you are one of six U.S.
Attorneys to have served double duty, with an important posting in Washington as well as your
home state.

Under longstanding rules, U.S. Attorneys had been required to reside in the district for
which they were appointed. However, a provision sought by Republicans during the
reauthorization of the PATRIOT Act changed the law to allow U.S. Attomeys to live elsewhere
if the Attorney General assigns them dual or additional responsibilities. This provision flies in
the face of the proud history of U.S. Attorneys serving only the residents of their district. Any
U.S. Attorney position requires an enormous commitment of time and energy, and it would
impossible to do the job adequately from Washington—much less while running another major
federal agency.

1. How have you managed to run the Bureau of Alcohol, Tobacce, Firearms and
Explosives and the Massachusetts U.S. Attorney’s Office at the same time?

RESPONSE: First, I am honored that the President of the United States nominated me as U.S.
Attorney, and as Acting Director of ATF, and it has been a privilege to serve in both capacities.

Certainly the dual responsibilitics have been challenging, but not impossible, and I remain
closely involved with all matters at the U.S. Attorney’s Office. Iam only a phone call, e-mail or
flight away. I believe that my experience in Washington, D.C., has assisted me in being more
effective as a United States Attorney because I better understand the Department, its priorities,
and its available resources. In turn, I believe that my experience in the field, both as the U.S.
Attorney and as a local prosecutor, has helped inform my management of ATF.

I am fortunate to have exceptionally talented and committed people in both offices. These
dedicated career Assistant U.S. Attorneys and law enforcement officers understand our priorities
and have a commitment to serving the people of the United States. The staff, both at the U.S.
Attorney’s Office and ATF, are doing an exceptional job of assisting me with leading and
managing the respective offices.
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2. Did you ever feel that you were compromising the quality of your work in either
position? Isn’t a disservice to the Massachusetts U.S. Attorney’s Office to be
deprived of permanent leadership for over a year?

RESPONSE: I don’t believe that the quality of my work has been compromised, either as U.S.
Attorney, or Acting ATF Director. 1have relied on my capacity to put in long days, assisted by
my respective staff and management teams, to ensure that both positions received the attention
they needed from me personally. Ido not take these responsibilities lightly and have worked
tirelessly to ensure that the American public, and each agency, has the benefit of the commitment
and leadership that they deserve.

3. Did you ever suggest to anyone that it might inadvisable or inappropriate for you to
hold these two positions simultaneously for so many months?

RESPONSE: I was asked by the President of the United States to serve, and I accepted the
responsibilities humbly, wholeheartedly and without reservation. I have never suggested to
anyone that it would be inappropriate for me to hold both positions, for any length of time,

4. When and how will there be a transition to a new U.S. Attorney in Massachusetts if '
you are confirmed as Director of ATF?

RESPONSE: Upon my resignation as United States Attorney, I assume that the President of the
United States will nominate a U.S. Attorney for the District of Massachusetts. During the
pendency of the nomination process, the Department in all likelihood would name an Acting
U.S. Attorney.

As U.S. Attomey for Massachusetts and as Acting Director of ATF, you have had broad
discretion in the use of resources and in the choice of strategies for enforcing criminal laws and
regulating the firearms and explosives industries. Sometimes, the goals and priorities of ATF
will be the same as the goals and priorities of the Massachusetts U.S. Attorneys. But other times,
I wonder if the two have not been exactly in line.

1. Do you believe there was any conflict of interest, or any potential conflict of interest,
in running ATF and the Massachusetts U.S. Attorney’s Office at the same time?
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RESPONSE: There have not been any conflicts of interest in running ATF and the U.S.
Attorney’s Office.

2. Did you ever look into the legal ethics of this situation or develop your own
guidelines as to how to handle potential ethical or practical conflicts of interest?

RESPONSE: 1 have not developed my own guidelines. If faced with an
ethical issue, I would seek the advice of the Department of Justice ethics officer and Office of
Professional Responsibility.

3. Were there ever any instances in which the goals or priorities of the offices were not
completely in sync with each other?

RESPONSE: The agencies’ priorities and goals overlap in most areas, with great success. As
with all interagency interaction, it is imperative that the lines of communication are open and
clear, so that when conflicts arise they can be addressed immediately.

s If not, how did two independent federal agencies end up overlapping so
perfectly?

RESPONSE: They do not overlap perfectly, but disagreement between ATF and the U.S.
Attomey’s Office in Massachusetts, just like disagreements between ATF and any U.S.
Attorney’s Office, are resolved through open communication and working in partnership.

¢ If so, how did you handle those cases?

RESPONSE: Each case is unique, but when conflict does arise, I have always encouraged my
management teams to do what is in the best interest of the investigation, the victim or the public.
On a rare occasion, I have asked senior level managers to intervene and resolve the issues.

We know that an inappropriate level of political influence has made its way into the
Department of Justice, which causes great concem as to whether we have independent thinking
leaders in critical positions. It’s unacceptable for individuals in key governmental positions to
advance the political interests of the Administration, to the detriment of the public.

1. As Director of ATF, what steps will you take to ensure that the agency remains free
of inappropriate political influence?
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RESPONSE: I wholeheartedly agree that it is unacceptable for individuals in key governmental
positions to advance the political interests of the Administration, to the detriment of the public.
Our job is to serve the public and to protect public safety. I do not and would not tolerate
inappropriate political influence at any level of government, and will communicate my
expectation to the staff at ATF that if they experience such influence, that they should report it to
me and [ will deal with it appropriately. Having said that, it is important to point out that I have
never seen, nor been pressured within the Department of Justice by inappropriate political
influences.

2. Have you or any member of your staff attended political briefings by senior
Administration leadership?

RESPONSE: I have not, and I am not aware that any member of my staff, attended any political
briefings.
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Question on Sheriff Cabral Grand Jury Investigation

Under your leadership, the Massachusetts U.S. Attorney’s Office conducted a grand jury
investigation of Suffolk County Sheriff Andrea Cabral and two of Cabral’s top aides from 2003
to 2005 on whether they acted illegally in banning a contract employee from the Suffolk County
House of Correction. After 28 months, the grand jury returned no indictments, and no criminal
charges were ever brought. There were many troubling features of the investigation:

o it lasted an unusually long time and became unusually hostile and public in nature;
there were allegations that the actions of you and your employees were motivated by
personal enmity and/or political goals;

» there were allegations that you and your employees misled Sheriff Cabral and improperly
coached the terminated employee;

* at one point, Sheriff Cabral was asked to testify before the grand jury on the day of the
Sheriff’s election (which she then won as a Democrat);

e press accounts suggest that confidential grand-jury information was leaked to the media.

Sheriff Cabral told one newspaper “that there was no basis for an investigation and certainly no
basis for an indictment.” She said that as the grand jury investigation entered its second year,
she became “increasingly less confident in its integrity and faimess.” Her lawyer filed a
complaint against you with the Department of Justice’s Office of Professional Responsibility. In
his complaint to the DOJ’s Office of Professional Responsibility, Sheriff Cabral’s lawyer
accused your office of questionable investigative tactics and motives in your handling of her
case. He claimed the following:

¢ you and your aides pursued Cabral with extraordinary and excessive zeal;

» youdeceived Cabral by setting up a meeting under false pretenses;

« the true purpose of convening the grand jury was not to investigate a potential felony but
rather to preserve an informant’s credibility for future cases;

¢ you ignored evidence of the terminated employee’s misconduct and credibility problems
as well as exculpatory evidence from the Sheriff’s Department; and

¢ you leaked confidential information to the press in an effort to discredit Cabral.

1. Can you comment on these allegations?

RESPONSE: As a general matter, I cannot comment on the initiation or substance of any grand
jury investigation. However, it is public information that the FBI and my office received a
complaint from Nurse Sheila Porter that she had been fired from her position with the Suffolk
County House of Correction in violation of her civil rights. Nurse Porter said that she had been
fired because she provided information to the FBI about an inmate at that facility who claimed he
had been beaten by guards. This was a serjous allegation. If true, and if there was sufficient
evidence to prove the allegation, it could have been a violation of criminal law, However, there
was insufficient evidence to prove a crime beyond a reasonable doubt.

22

12:13 Apr 02,2009 Jkt 047206 PO 00000 Frm 00224 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\47206.TXT SJUD1 PsN: CMORC

47206.180



VerDate Nov 24 2008

217

At the conclusion of my offices’ evaluation of Nurse Porter’s compliant, Ms. Porter was
provided a letter explaining our office’s position. In addition, counsel for Sheriff Cabral was
provided a letter. 1 believe these letters respond to the issues set forth above.

I should also note that Nurse Porter filed a federal civil law suit against Sheriff Cabral and the
Suffolk County House of Correction alleging civil rights violations. Those violations arose from
her firing by the Suffolk County House of Correction for providing information to the FBL. On
January 19, 2006, after a seven day trial at which Sheriff Cabral and her senior staff testified, a
federal jury held in Nurse Porter's favor. The jury awarded Nurse Porter $360,000 in
compensatory damages and $250,000 in punitive damages. Notably the jury concluded that
Sheriff Cabral, "acted with a callous and reckless disregard to the plaintiff’s federally protected
rights.” Judge Woodlock has subsequently upheld the jury verdict and awarded Nurse Porter an
additional $275,000 in attorneys’ fees.

Sadly, Nurse Porter suddenly died of cancer a few weeks ago. Because her civil case was on
appeal, she did not collect any damages prior to her passing.

2. Do you know if the Department of Justice has taken any action in response to this
complaint?

RESPONSE: Your question states that in a complaint to DOJ OPR, Cabral’s lawyer claimed
that USA Sullivan and his aides “pursued Cabral with . . . excessive zeal”; deceived Cabral by
setting up a meeting under false pretenses”; convened a grand jury in the matter for the “true
purpose” of “preserv[ing] an informant’s credibility,” and “not to investigate a potential felony”;
“ignored” exculpatory evidence; and “leaked confidential information.”

I have been advised by OPR that their records reflect that Cabral’s lawyer brought only one of
these five allegations to its attention -- the alleged leak of confidential information. Specifically,
in a May 19, 2005 letter to OPR, Cabral’s attorney alleged improper disclosures, in violation of
Fed. R. Crim. Proc. 6 (¢) and the Department’s Press Guidelines at 28 CFR 50.1, of matters
occurring before the grand jury investigating his client. (Cabral’s attorney provided OPR with a
copy of a May 12, 2005 Boston Globe article in which the disclosures appeared.) Cabral’s
attorney reiterated the request in a June 17, 2005 letter to OPR. Thereafter, in an August 3, 2005
letter to OPR, I joined in the request.

The Department’s protocol for handling requests for investigation of unauthorized disclosures
requires OPR and the Office of the Inspector General (OIG) to confer with the Office of the
Deputy Attorney General (ODAG) with regard to whether an investigation is warranted, The
protocol was followed, and ultimately the Department determined not to initiate an investigation
in this case.
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It has been reported in the media that the Office of Public Responsibility may be
conducting an investigation into improper leaks from your office about Sheriff Cabral’s grand
jury proceedings. A December 2002 press release from your office requested such an
investigation.

1. If these reports are correct, do you know the status of this investigation and whether
it has produced any findings?

RESPONSE: As set forth above, no DOJ entity initiated an investigation into the alleged
unauthorized disclosures.

2. Do you know how the Boston Globe came to possess confidential information from
the grand jury about Sheriff Cabral’s case?

RESPONSE: I don’t know if, or how, the Boston Globe received confidential grand jury
information.

In addition to Sheriff Cabral’s complaints, a June 8, 2005 press release issued by the
Massachusetts U.S. Attorney’s Office indicates that Common Cause had criticized remarks you
made as “justifying and defending . . . the misuse of federal email for political canvassing.” And
an October 3, 2003 press release indicates that you personally contacted the head of the Office of
Professional Responsibility to request “that OPR initiate and conduct a review” of an unspecified
matter involving possible misconduct by members of your office.

1. Are you aware of any other complaints that have been made against you or your
subordinates to the Office of Professional Responsibility or to other state or federal
bodies? If so, are you aware of any action that has been taken on those complaints?

RESPONSE: I self reported to OPR a potential appearance of a conflict of interest regarding
my District’s hiring of an AUSA with whom I am personal friends and jointly own a vacation
home. OPR and OIG were provided with the applicable details and both offices determined that
the matter did not warrant a formal referral to them for further investigation or inquiry into my
conduct. I understand that this matter is still under internal review in the Executive Office for
U.S. Attorneys.

I have been advised by OPR that its records reflect no matters warranting initiation by that office

of either an investigation or an inquiry into my professional conduct since I began my tenure as
U.S. Attomney in September 2001. OPR further informed me that while, during my tenure, it
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initiated and conducted investigations of a number of line AUSAs in my office, in none of those
investigations did my own performance of duties merit investigation. I am unaware of any
complaints made against me or any employee of my office to “other state or federal bodies.”

For the record, according to my recollection, there was no U.S. Attorney press release issued on

October 3°2003 I believe the quote you have cited is from a letter I sent to H. Marshall Jarrett,
Esq. on October 2, 2003.

2. Are any complaints still under investigation?

RESPONSE: OPR informs me that, while it has several open inquiries into the conduct of
AUSAs in my office, none has been initiated regarding my performance of duties or professional
conduct.
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Questions on Microstamping

California recently enacted a law to require microstamping technology on guns sold in
the state after 2010. The measure was supported by Mayor Villaraigosa, Chief Bratton and
Sheriff Baca in Los Angeles, and by Chiefs of Police from departments across California.
Microstamping is an innovative technology that uses lasers to make precise, microscopic
engravings of a gun’s make, mode! and serial number on the firing pin and chamber. This
information is transferred onto the cartridge casing when the handgun is fired. As a result, the
casings can provide law enforcement with important and timely information, without the need to
consult a database or imaging system that may or may not contain a match.

Microstamping would in no way replace any of the methods currently used by ATF to
conduct ballistics tests — it would merely enhance the work currently conducted by the agency.
But there’s no doubt that the technology will substantially improve law enforcement’s ability to
quickly identify and link shell casings found at a crime scene to the particular handgun from
which it was fired. An IACP Report recently called for greater investments in advanced
technologies to improve officer and public safety, such as innovations like microstamping.

I know that ATF is in the forefront of technology on firearms and ballistics research. The
ATEF labs are critical for quickly and accurately identifying the sources of specific firearms, and
the types of ammunition used at a particular crime scene.

1. What is your opinion of microstamping technology?

RESPONSE: At this time there is limited research available to support an informed opinion of
“microstamping” and its value to firearm crime investigations. There are many variables that
should be addressed which include but are not limited to: application within the gun
manufacturing process; suitability with different types of ammunition and guns; ease of defeating
the process; and ease of viewing the engravings (e.g. naked eye, microscope or higher
technology).

The California law gives manufacturers and law enforcement until January 2011 to investigate
these variables and others that might be identified with the “microstamping” technology. Ihave
directed the ATF Laboratories to initiate a study of “microstamping” and its application in
fireanms manufacture and the marking of shell casings.

2. Following up on my question from the hearing, would you support funding for a
study of micrestamping technology?

RESPONSE: As indicated in my response to the previous question, there needs to be additional
study of this “microstamping™ technology if it is to be used successfully by law enforcement for
the reason intended. The ATF Laboratories will study “microstamping”, beginning with a full
review of any completed studies or ongoing studies. This review will be followed by actual
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testing of the technology by ATF scientists. We plan to partner with a State or local law
enforcement laboratory in this study. Finally, we will also evaluate the compatibility of
“microstamping” with the ATF NIBIN Program.

3. Would you support federal legislation requiring micrestamping technology for guns
manufactured in the United States? If not, can you please explain why not?

RESPONSE: It would be premature of me to take a position on such proposed legislation
before the conclusion of the various studies.
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Questions on the Assault Weapons Ban

I’ve long been opposed to the sale of assauit weapons. Assault weapons are killing
machines intentionally designed to maximize their deadly power by using a rapid rate of fire.
Over and over, we’ve endured horrific mass shootings that might have been less devastating if
we had an effective and permanent ban on these killing weapons and their ammunition. As the
Virginia Tech tragedy reminded us, the high capacity ammunition clips used with these weapons
virtually guarantee that a killer can inflict severe damage in a brief period of time.

In one of the worst mass shootings in recent history, a troubled college student engaged
in a killing spree lasting only 9 minutes that inflicted over 100 wounds on the victims. An
estimated 170 shots were fired — about one shot every three seconds. In the end, more than 50
students, staff and faculty were injured or killed. Although the weapons involved at Virginia
Tech were not semiautomatic weapons, investigators recovered 15-round and 10-round
magazines -~ magazines that were banned for ten years under the Assault Weapons Ban.

Many organizations have called for a renewal of the assault weapons ban. In a recent report,
the International Association of Chiefs of Police called for a complete ban on military-style
assault weapons. They pointed out that a 2003 analysis of FBI data revealed that almost 20% of
officers who died in the line of duty between 1998 and 2001 were killed with weapons that could
be classified as assauit weapons. They’ve also called for a ban on .50 caliber sniper rifles, which
can penetrate armor plating and destroy aircraft. These weapons are currently sold with less
restrictive federal controls than standard handguns.

We know from a GAO report that these weapons have been obtained by drug dealers in
Indiana, Missouni and California. As Seattle policy analyst Bob Scales points out, the assault
weapons issue is “not just a police issue. It’s a public health issue, it’s a youth issue and our
schools are involved.” The failure to renew the ban has undermined the safety of our streets, our
neighborhoods and our schools. These high-capacity weapons and ammunition have no place in
any community in America. We can no longer fail to act when so many lives are at stake.

1. What is your position on the assault weapons ban? What about .50 caliber
rifles?

RESPONSE: I agree with the President’s previously announced position supporting

reenactment of the ban on semiautomatic assault weapons. I would be willing to review any
specific legislative proposals to ban .50 caliber weapons.

2. ‘Would you support legislation that regulates high capacity magazines?

RESPONSE: I agree with the President’s previously announced position supporting
reenactment of the ban on high capacity magazines.
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The risks of these weapons not only jeopardize lives in our communities. They also pose
a serjous threat to law enforcement. According to the National Law Enforcement Officers
Memorial Fund, during the first six months of 2007, more than 101 U.S. police officers have
been killed on duty already this year — the highest number of such deaths in 29 years. More than
half were the result of fatal shootings.

Homicides involving assault weapons are on the rise. A few weeks ago in Miami, a
shooter killed a police officer and injured three others using an AK-47. U.S. Attoney Alex
Acosta has said, “These bullets are powerful: they go through walls, they go through cars and if
you just spray the general vicinity you’re going to get innocent bystanders. A shooting that
might have been an injury previously is now a death.”

1. My understanding is that the federal government does not keep track of the number
of crimes involving assault weapons. Would you be willing to support an effort to
keep track of the number of crimes committed with these violent weapons?

RESPONSE: It is important to note that there is no longer a definition of “assault weapon”
within the Gun Control Act (after the expiration of the Violent Crime Control and Law
Enforcement Act of 1994). Although ATF does not currently track all crime and the
involvement of different types of firearms in those crimes, ATF’s Nationa! Tracing Center and
Violent Crime Analysis Branch closely monitor the type of firearms recovered and traced by law
enforcement. This information is analyzed to identify trends regarding “weapons of choice™ in
different areas of the country. ATF uses this information in formulating strategies to address the
trafficking of these firearms into the hands of criminals.

2. Part of the answer to this violence is linked to reducing the number of assault
weapons on the street. Would you be willing to work with us in Congress opposed
to the ban?

RESPONSE: 1agree with the President’s previously announced position supporting
reenactment of the ban on the semiautomatic assault weapons.
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Brady Act Violations

ATF has a central role in the enforcement of the Brady Act. Relying on referrals from
the FBI, ATF has the responsibility to investigate whether individuals provided false information
in order to purchase a gun.

1. Are you aware of steps taken toward prosecutions based on Brady Act violations
that have occurred during your tenure as Acting Director? If so, how many?

RESPONSE: I have discussed this specific issue with the nation’s US Attorneys. They are
interested in and committed to ensuring that appropriate matters are investigated and prosecuted.
We all agree that prosecution could have a valuable deterrent effect.

Within each of ATF’s field divisions, the special agent in charge (SAC) has coordinated with
their respective U.S. Attorneys to establish guidelines for the referral of Brady Act violations for
prosecution. These guidelines ensure the best use of investigative and prosecutorial resources.
During FY 07, ATF referred 139 cases for prosecution based on Brady Act violations, based
upon Brady Act violations such as possession of a firearm by a prohibited person and/or
providing false/fictitious information to a FFL. Currently, 44 defendants have been prosecuted,
with the remaining defendants still in the judicial process.

2. How much discretion do individuals working in the agency have to pursue these
cases? Would you be willing to provide the Committee with updated statistics on
the number of prosecutions and the nature of the charge in each case?

RESPONSE: Each of ATF’s field SACs works in coordination with the U.S. Attorneys within
their geographic areas of responsibility to establish guidelines for the referral of Brady cases for
prosecution. These guidelines are developed in conjunction with the SACs overall strategy to
direct investigative efforts that will have the greatest impact in the communities for which they
are responsible. Several factors might be taken into consideration when establishing these
guidelines such as the type of firearm involved, prior convictions and criminal intent of the
individual. Available statistics for FY 07 are above. ATF would be pleased to provide the
Committee with updated statistics, as requested.

Under the Gun Control Act of 1968, all businesses manufacturing, importing or selling
firearms must have a federal license. Since the passage of the Brady Act of 1993, federally
licensed gun dealers are required to contact the FBI or state authorities to run a background
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check prior to each and every gun sale. Over 70 million background checks have been conducted
since the Brady Act became law. The background check is intended to confirm whether a person
is eligible to purchase a firearm, or a “prohibited purchaser.” Under the Brady Act, the
categories of “prohibited purchasers” include felons, individuals fleeing an outstanding arrest
warrant, drug users or addicts, mentally ill individuals, and those found guilty of domestic
violence,

The background check system is a tremendous tool, but an obvious problem is whether
all the information on prohibited purchasers is getting into the database since there are so many
gaps in the system. States are under no requirement to submit information to the database.
Estimates suggest that 90 percent of disqualifying mental health records — and perhaps as many
as 25 percent of felony records — have not been provided by the States. More than half of all
states do not provide any records about mental health disqualifications at all.

Some states - such as Virginia, Maryland, Florida, Connecticut, California and Illinois -
have taken strong steps to improve their laws, so that more information is entered into the
database. But much more still needs to be done. Some States are hesitant to provide information
due to privacy concerns — but States can provide information in the NICS system without
indicating the facts about a person’s disqualification. For example, information can be entered
without identifying the details of a mental health diagnosis or a medical history of drug abuse.

1. Do yon agree that states should have more federal incentives to provide information
to the background check system?

RESPONSE: The Department of Justice supports the goal of strengthening the National Instant
Criminal Background Check System (NICS), including providing appropriate assistance to states
to make information available to the background check system.

2. What steps do you plan to take to make sure that States are aware of the methods to
provide information to the federal database without disclosing any private medical
information?

RESPONSE: In partnership with the FBI, ATF has taken steps to ensure that States are aware
of specific methods to provide information to NICS, particularly private information concerning
persons with health needs. For example, ATF has issued letters to all State Attorneys General
and federal firearms licensees explaining the federal firearms prohibition relating to “mental
defectives” in the GCA and encouraging states to make relevant information available to the
NICS. These letters are available on the ATF’s website at

http://www atf.gov/firearms/openletters.htm. ATF also has revised the Federal Firearms
Transaction Record Form, used by individuals in purchasing firearms from FFLs, to make it
clear that any person who has been found by a court, board, or other lawful authority to be a
danger to self or others is prohibited from purchasing a firearm or ammunition.
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ATF is also working with the Department to implement the recommendations conceming federal
databases and privacy laws as set forth in the “Report to the President on Issues Raised by the
Virginia Tech Tragedy.” As you may know, this Report was developed by the Departments of
Justice, Health and Human Services, and Education, and delivered to the President on June 13,
2007. The report concluded that accurate and complete information on individuals prohibited
from possessing fireanms is critical to the effectiveness of federal firearms law. To improve
information sharing, the report recommended that the Department of Justice, through the FBI
and ATF, should:

. Reiterate the scope and requirements of federal firearms laws, including guidance
on the federal firearms prohibition in the GCA and how to provide information to the
NICS on persons whose receipt of a firearm would violate state or federal law.

. Continue to encourage state and federal agencies to provide all appropriate
information to the NICS so that required background checks are thorough and complete.

Specifically regarding privacy laws, the Report concluded that the Department of Health and
Human Services and the Department of Energy should develop additional guidance clarifying
how information can be shared legally under the federal privacy laws and disseminated widely to
mental health, education and law enforcement communities

A link to this report may be found at
http://www .usdoj.gov/opa/pr/2007/June/vt_report 061307.pdf.

3. Keeping guns out to the hands of prohibited purchasers has to a top priority. The
IACP Report recommends that the federal government increase funding for ATF
personnel and technical assistance to deal with gun violence. What specific
resources does ATF require to help keep guns away from prohibited purchasers?

RESPONSE: In 2004, ATF’s firearms compliance inspection program was reviewed by DOJ’s
Office of the Inspector General. In its report, OIG recommended ATF revise its staffing
requirement so that it could conduct triennial inspections of the firearms license population to
effectively regulate the industry. Given our available resources, ATF’s inspection program is
effective and efficient, with increased efficiencies continually being realized. Further, given the
significant impact made by ATF’s limited special agent workforce in stemming the flow of
firearms trafficking and stopping violence in our communities, any increase in special agent
staffing would proportionately increase ATF’s investigative impact.

Incredibly, terrorists are not included among those prohibited from purchasing a weapon
in this country. Despite many efforts by myself, Senator Lautenberg and others, we still haven’t
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been able to close this loophole. In 2001, a training manual was discovered in Afghanistan,
instructing terrorists how to purchase guns in the United States. In January 2005, GAO reported
that 35 gun sales to suspects took place - even though background checks resulted in hits on the
FBI’s Violent Gang and Terrorist Offender Watchlist. I’ve supported legislation in the past to
require the FBI to be notified immediately if a known or suspected terrorist is discovered through
a gun background check. The legislation would also require records of such background checks
be kept for more than 24 hours.

Recently, the Justice Department has agreed to support legislation to close the gap in
current law and allow the Attorney General to bar the purchase of a gun or explosive device by
any person under suspicion for involvement in any terrorist-related act. I would hope that we
could work together to ¢lose the loophole in current law.

1. What’s your view on such legislation? Can you offer any explanation why anyone
would oppose including terrorists among those barred from purchasing a gun in
this country?

RESPONSE: I agree with the Department’s position that the GCA should be amended to
address the possession by or transfer of firearms to persons on the terrorist watch lists.

2. Do you think that terrorist watch list checks should be part of the Brady
background check process?

RESPONSE: Yes, I believe that terrorist watch list checks should be part of the Brady
background check process. As you may know, currently NICS background checks will “delay”
a potential firearms transaction at an FFL that finds a hit on the Violent Gang and Terrorist
Organization File (VGTOF). The current delay in these cases allows the FBI to coordinate with
field personnel who may have information about the person that is not yet posted in NICS and
that reveals that he or she falls into one of the current prohibiting categories. These delays are
conducted pursuant to the Acting Deputy Attorney General’s November 17, 2003 directive and
began on February 3, 2004.

3. Shouldn’t suspected terrorists on the watch lists be statutorily prohibited from
buying or possessing a firearm?

RESPONSE: I agree with the Department’s position that the GCA should be amended to
address the possession by or transfer of firearms to persons on the terrorist watch lists.
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Assistance to Undercover Agents

The ATF has a history of successfully using undercover agents to infilirate suspected criminal
organizations to obtain information and build criminal cases against members who engage in
illegal conduct. When these undercover agents complete these types of assignments, their lives
may be threatened by members of the organization they infiltrated.

1. What are the general policies and procedures for protecting agents in undercover
assignments?

RESPONSE: When undercover is used as an investigative technique, it is the responsibility of
the special agent in charge, group supervisor, case agent and undercover agent to continually
review and utilize all available intelligence during the time the undercover agent is participating
in the investigation to ensure that the operation is conducted in a safe manner. ATF policy
clearly describes those procedures that will ensure undercover operations are conducted in a
proper and secure manner with the goal of reaching predetermined objectives.

In addition, ATF policy requires special agents to complete operational plans. Operational plans
are used in the planning phase of enforcement activities such as those involving the use of
special agents in an undercover assignment. An operational plan is utilized to identify critical
elements and set parameters for the enforcement operation in an effort to increase the level of
preparation and safety of all special agents.

ATF’s Undercover Branch is responsible for ensuring the undercover agent has all the necessary
tools and documentation needed to carry out their undercover role. Personnel from the
Undercover Branch frequently meet with undercover agents, case agents and supervisors to tailor
their identities and identify required tools to suit their undercover role. This is done to ensure the
success of the investigation and the undercover agent’s ability to withstand close scrutiny or
compromise.

2. When threats are made against former undercover agents or their families, what
policies and procedures are used to ensure that they are aware of these threats?

RESPONSE: ATF policy addresses the reporting of all credible threats to ATF employees,
facilities and operations. This policy discusses the responsibility to report threats and in turn
determine the response necessary for the protection of ATF personnel and assets. It is incumbent
upon the immediate supervisor and the appropriate chain of command to ensure the undercover
agents and their families are fully aware of the threats and that we attempt to make them safe
while ATF investigates their credibility.
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3. What problems have arisen in carrying out these policies and what steps have you
taken to resolve these problems and to prevent them the future?

RESPONSE: The most prevalent problem we have encountered is miscommunication. This
includes miscommunication between Headquarters offices and field divisions, as well as
miscommunication within Headquarters. Policies and procedures are being revised to ensure
appropriate coordination to facilitate the safety of the affected agent and his/her family. This
includes ensuring the agent and his/her family are kept informed of any threats, the progress of
any follow up investigation, and discussions which may result in a permanent relocation to a
more safe and secure location.
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Responses to Questions of Senator Charles Schumer
Hearing before the Senate Judiciary Committee on September 26, 2007
Executive Nomination of Michael J. Sullivan to be Director, Bureau of Alcohol,
Tobacco, Firearms and Explosives

Questions for Acting Director Michael J. Sullivan

At your confirmation hearing last week, you agreed to provide me with written follow-up
responses for which you did not have immediate answers available. The questions were
as follows:

1. Russell Timoshenko, a New York Police Department detective, was gunned down
during a traffic stop last July in Brooklyn, New York. It appears that, following
the shooting, the NYPD requested data from ATF about crime guns originating in
Virginia. Reports have indicated that the ATF refused to provide any aggregate
trace data in response to the request. Can you please provide a description of the
NYPD’s (or any other entity’s) trace data requests in connection with the
Timoshenko shooting, and the reasons for any denials thereof?

RESPONSE: ATEF traced the firearms recovered from the Timoshenko crime scene and
provided all available trace information to the NYPD within hours of recovery of the
firearms. ATF has no record of any other trace request in connection with the
Timoshenko shooting other than the submission and immediate return of successful trace
information to NYPD.

2. Were any requests in connection with the Timoshenko shooting denied because of
the restrictions imposed by what is commonly known as the “Tiahrt” amendment,
or current Congressional appropriations restriction that prevent ATF from
disclosing information contained in the Firearms Trace System Database?

RESPONSE: ATF traced the firearms recovered from the Timoshenko crime scene and
provided all available trace information to the NYPD within hours of recovery of the
firearms. ATF has no record of any other trace request in connection with the
Timoshenko shooting other than the submission and immediate return of successful trace
information to NYPD.

3. What, if anything in the Tiahrt amendment prevents the ATF from sharing
aggregate trace data about a particular FFL with a requesting jurisdiction?
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RESPONSE: The Tiahrt Amendment docs not prohibit ATF from sharing with law
enforcement aggregate trace data. However, it has long been ATF’s policy not to
disseminate trace data which includes information such as the retail FFL or the first retail
purchaser. This type of data is law enforcement sensitive and would have the potential
to jeopardize ongoing investigations.

4. Language that passed the Senate Appropriations Committee earlier this year
introduces two new restrictions on the sharing of trace data on firearms: (1) an
explicit prohibition on law enforcement entities sharing trace data with each
other; and (2) a provision requiring law enforcement officials to certify, under
penalty of prosecution, that they will not use trace data requests for interdiction
efforts or other trend analysis. Do you support the passage of these additional
restrictions?

RESPONSE: The Shelby Amendment does not prohibit sharing among and between law
enforcement agencies because the Amendment contains the following caveat, “That
nothing in the previous proviso shall be construed to prevent the sharing or exchange of
such information among and between Federal, State, tribal, local or foreign law
enforcement agencies or Federal, State, or local prosecutors, or national security,
intelligence, or counterterrorism officials, provided that such information, regardless of
its source, is shared, exchanged, or used solely in connection with bona fide criminal
investigations or bona fide criminal prosecutions or for national security or intelligence
purposes.”

The Department of Justice does not believe that the “certification” language included in
the Shelby Amendment imposes any new or additional requirement on law enforcement.
The Gun Control Act (GCA), 18 U.S.C. 923(g)(7) allows ATF to seek trace data only in
connection with a bona fide criminal investigation. As a result, there has always been a
requirement that law enforcement trace requests to ATF also be connected to a legitimate
law enforcement investigation. In recognition of the GCA requirement, ATF’s trace
request form requires the requesting agency to enter an NCIC crime code in connection
with its trace request. That requirement is a form of certification that is already part of
the trace process. If a law enforcement officer presently falsifies information on the trace
data request form, he or she could be subject to prosecution under 18 U.S.C. 1001 in the
same manner as anyone who lies on a federal form in any context. That is true under the
current trace process, and is completely independent of any appropriations language.

5. Inyour estimation, to what extent would the passage of the two additional
restrictions described above affect the ATF’s ability to slow the movement of
illegal guns through the country?
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RESPONSE: For the reasons set forth in the response to the previous question, I do not
believe that these provisions would have any significant effect on ATF’s enforcement
efforts.

6. On may 2, 2007, you wrote in the Boston Herald that “Once a requesting agency
receives sensitive trace data from ATF, it become the agency’s data to share with
other law enforcement entities as it deems appropriate.” Are your comments
compatible with the additional restrictions on information sharing that appears in
the language, described above, that has passed the Senate Appropriations
Committee?

RESPONSE: For the reasons set forth in the Response to Question 4, I believe that the
proposed Senate amendment is compatible with ATF’s position on local Jaw enforcement
agencies sharing information with other local law enforcement agencies.

In addition, I would greatly appreciate answers to the following:

7. Does the existing Tiahrt amendment language prohibit the ATF from sharing
aggregate information dealing with the tracing of weapons from a particular state,
which were recovered in a particular jurisdiction?

RESPONSE: [ believe that ATF is authorized to provide aggregate trace data to
requesting jurisdictions, including information on top source states for firearms recovered
in a particular jurisdiction.

8. To what extent has the amount or type of information provided to jurisdictions
pursuant to trace data reports changed since the passage of the Tiahrt amendment?

RESPONSE: The types of information included in the reports has not substantially
changed. Although trace studies or reports were not disseminated during 2002-2007,
there were several reasons for that result, including budgetary constraints.

9. To what extent does the issuance of such reports conflict the current
Congressional appropriations restrictions imposed by the Tiahrt amendment? If
there is no conflict, what in your or the ATF’s analysis leads to that conclusion?
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RESPONSE: I do not believe that the Tiahrt Amendment prohibits the publishing of
reports. In every appropriation since the inception of the Tiahrt Amendment in 2003,
Congress has also enacted language requiring that ATF Tracing Studies contain a
disclaimer to make it clear that trace data cannot be used to draw broad conclusions about
firearms-related crime (See, e.g., Section 621 of the Science, State, Justice, Commerce,
and Related Agencies Appropriations Act of 2006, P.L.109-108). The inclusion of this
provision indicates that ATF may publish tracing studies.
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U.S. Department of Justice

Bureau of Aleohol, Tobacco,
Firearms and Explosives

October 26, 2007

The Honorable Sheldon Whitehouse
United States Senate
Washington, DC 20510

Dear Senator Whitehouse:

1 greatly appreciated the opportunity to testify before the Senate Committee on the
Judiciary as the President’s nominee to be the Directar of the Bureau of Alcohol,
Tobacco, Firearms and Explosives and am providing written responses 10 your questions
posed at the bearing on Septeraber 26, 2007.

During the hearing you expressed an interest in ATF’s National Integrated Ballistic
Information Network (NIBIN) and asked me to respond in writing to a number of
guestions you have about the program. Please find below my responses fo those
questions:

Question 1: Please respond in writing about the size of the NIBIN “backlog.”

Response: NIBIN provides equipment to over 220 laboratories and police
departments throughout the nation. We also provide a network and database for
these labs to search for matches. Each laboratory and police department, based on
its own funding and prionities, participates in the NIBIN program. Some
departments and laboratories analyze almost all recovered ballistic evidence, while
others analyze few or none. Since each user handles their own evidence analysis,
ATF is not able to determine the size of the national backlog. We could survey our
users to get a more complete analysis.

Question 2: Where is ATF in termns of addressing the “backlog™?

Response: ATE’s role in the NIBIN program is to provide a network, equipment, a
darabase, and service and maintenance 1o partner agencies. Each pariner agency’s
role is to utilize the eqnipment. It is the role of each lab in this process to address
its own backlog with its resources. Presently, the backlog at the three ATF
Iaboratories is less than one month, which meets ATF internal timeframes and does
not affect ongoing case investigations.

F-gge
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Honorable Sheldon Whitehouse

Question 3: What is the current size of the database?

Response: The cument database holds in excess of 1.2 million exhibits,

Question 4: What size is needed to reach a “critical mass™?

Response: With the current technology, critical mass is not a concern. The NIBIN
database is operating in an effective manner with the curent database size, and
additional exhibits only strengthen the effectiveness of the system. The concetn,
however, is that the present servers for this database are operating on software
platforms that are oldcr and no longer supported by their manufactureys, ATF has |
received a quote for new servers and is in the process of locating funding for this
upgrade.

Question 5: What performance goals does ATF have for the development of the
database?

Response: We would like to promote and see greater utilization of the technology.

Question 6: Are there any plans to expand NIBIN over the next few years?

Response: ATF continues to look for areas in which we can expand the number of
agencies participating in NIBIN, In the past, that meant that each parficipating
agency needed its own equipment. ATF has now developed a more cfficient and
inexpensive process o porticipate in NIBIN. ATF, through its own labomtory or
paid contractor, can now provide access to NIBIN by entering the data for the
agency. This process should allow all police depar and agencies the ability
to access NIBIN if they choose. We are also evaluating the possibilities of other
echnologies or the development of other technologies to increase utilization and
efficiency.

Question 7: Does ATT have any plans or capabilities to incorporate the existing
image detabases from the states that require test-firing such as in New York and
Maryland?

" Response: Itis a violation of Federal law for ATF to keep a national registry of
firearms owners, see P.L. 109-108. The legislative databases in New York State
and Maryland State contain information on firearms owners. It would be illegal for
ATF 1o mainrain a darabasc similar to those in Maryland and New York. Presently,
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Honorable Sheldon Whitchouse

ATF allows a one-way connection in which Maryland and New York may access
NIBIN's data while biocking any access we would have to their data. If other state
and local jurisdictions choose to develop similar databeses to those of New York
and Maryland, we would allow those states the same access fo NIBIN.

On behalf of the men and women of ATF, I want to thank you for the interest you have
taken in owr agency. If confirmed as Director, I will look forward to working with you in
pursnit of our shared goals. Please feel free to contact me should you have any questions.

Siucerely yours,
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A SUBMISSION FOR THE RECORD

Senator Menendez’s Staternent for the Record on the Nomination of Michael
Sullivan to be Director of the Federal Bureau of Alcohol, Tobacco, Firearms and
Explosives.

September 26, 2007

Today the Senate Judiciary Committee is considering the nomination of Michael Sullivan
to be the Director of the Federal Bureau of Alcohol, Tobacco, Firearms and Explosives
(ATF). Although I have not yet decided whether to support this nomination, I want to
spend a minute discussing some serious problems that currently exist within ATF.
Specifically, I want to talk about how we handle ATF’s gun trace data,

ATF traces the origins of guns confiscated at crime scenes. Their gun trace database
sheds light on how criminal elements circumvent federal and state firearm laws in
obtaining their weapons, and provides insight on possible countermeasures to this illicit
trade. Sharing this information allows law enforcement officials to place local crime
guns in a regional and national strategic enforcement context and allows Federal, State,
and local elected officials to develop national, regional, and local strategic responses to
gun crime.

Unfortunately, under current law, this sharing does not occur because of a provision
called the Tiahrt Amendment. For the past several years, this amendment has been
included as a rider in the Comumerce, Justice, Science Appropriations Act. It prohibits the
disclosure of ATF’s crime gun trace data to anyone other than a law enforcement official
or prosecutor and then only pursuant to an ongoing, bona-fide criminal investigation
within their jurisdiction. The practical itnpact of the Tiahrt Amendment is that gun trace
data is rarely shared.

The Tiahrt Amendment also limits how Federal, State and local law enforcement
agencies can use crime gun trace data they are able to obtain. This data can only be used
to retroactively investigate crimes that have already been committed instead of
proactively preventing gun crimes from happening in the first place.

The restrictions of the Tiahrt Amendment ate, in my opinion, quite ridiculous.

It goes without saying that the more we understand a problem and its sources, the more
proficient we will be in our attempt to create a solution that works. This is especially true
in the case of gun violence. The more we understand how criminal elements acquire
guns, the better we can keep guns out of the wrong hands, without infringing on the rights
of law-abiding citizens,

Why, then. is this information being concealed from law enforcement? It certainly
contains no classified or sensitive national security material. The taxpayers have paid for
information to be collected and the reports to be prepared, so why do they not deserve to
benefit from their collection? Why is it illegal for Federal, State and local policymakers
and law enforcement officials to use this data in the way it was envisioned- to better
understand and combat the scourge of gun violence that plagues our cities?
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Denying police access to this information about crime gun traces helps no one but the bad
guys. Our families’ safety should never take a backseat to the demands of radical interest
groups seeking only to further their own narrow agenda.

Reversing the effects of the Tiahrt Amendment should be a national priority. Iknow it
will have a great impact in my home state of New Jersey. I am proud to say that New
Jersey has some of the toughest gun laws in the country., Unfortunately, however, the
gun laws of our neighboring states are not so strict. As a result, approximately three out
of every four guns recovered from crime scenes were purchased out of state. Access to
the ATT"s gun trace data would allow New Jersey police to figure out how the guns are
entering the state and, more importantly, what to do to stop them,

As we consider the nomination of Michael Sullivan to be the Director the Federal Bureau
of Alcohol, Tobacco, Firearms and Explosives, 1 think we need to give some serious
thought to the way we use—or, in this case, don’t use—our gun trace data. Ibelieve its
time to do the right thing for law enforcement and for the American people by reversing
the effects of the Tiahrt Amendment.
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NOMINATION OF RONALD JAY TENPAS, TO
BE ASSISTANT ATTORNEY GENERAL FOR
THE ENVIRONMENT AND NATURAL RE-
SOURCES DIVISION, DEPARTMENT OF JUS-
TICE; JOSEPH N. LAPLANTE, TO BE U.S. DIS-
TRICT JUDGE FOR THE DISTRICT OF NEW
HAMPSHIRE; REED CHARLES O’CONNOR, TO
BE U.S. DISTRICT JUDGE FOR THE NORTH-
ERN DISTRICT OF TEXAS, DALLAS DIVISION;
THOMAS D. SCHROEDER, TO BE U.S. DIS-
TRICT JUDGE FOR THE MIDDLE DISTRICT
OF NORTH CAROLINA; AMUL R. THAPAR, TO
BE U.S. DISTRICT JUDGE FOR THE EAST-
ERN DISTRICT OF KENTUCKY

WEDNESDAY, OCTOBER 24, 2007

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC
The Committee met, Pursuant to notice, at 10:05 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Sheldon White-
house, presiding.
Present: Senator Cornyn.

OPENING STATEMENT OF HON. SHELDON WHITEHOUSE, A U.S.
SENATOR FROM THE STATE OF RHODE ISLAND

Senator WHITEHOUSE. The hearing will come to order. I think
what I will do, is call on the Senators who are present to speak to
the nominees from their home States before I make an opening
statement. I have four very busy and distinguished Senators in
front of me who don’t need to sit through my opening statement
and would, I’'m sure, like to move on to other business.

So is there an order of precedence that you would like to pursue?

[No response].

Senator WHITEHOUSE. By seniority, then.

Senator Gregg of New Hampshire.

(239)
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PRESENTATION OF JOSEPH N. LAPLANTE, NOMINEE TO BE
DISTRICT JUDGE FOR THE U.S. DISTRICT OF NEW HAMP-
SHIRE BY HON. JUDD GREGG, A U.S. SENATOR FROM THE
STATE OF NEW HAMPSHIRE

Senator GREGG. Thank you. Thank you, Senator Whitehouse. 1
appreciate your holding this hearing, and Senator Cornyn. It’s a
pleasure for myself and Senator Sununu to present to the com-
mittee today an extraordinarily talented individual, Joe Laplante,
who has agreed to serve as the Federal judge from New Hamp-
shire, Federal District judge.

He is joined by his wife, Carol, and his children: Marie, Marcel
and Andre, along with his parents and his sister.

You know, we are a small State like Rhode Island; everybody
knows everybody in New Hampshire and you go by your reputa-
tion. Joe’s reputation is extraordinary. He is a Senior Assistant
U.S. Attorney. He does the trial work at the U.S. Attorney’s office.
Prior to that, he was in the Attorney General’s Office. He has a tre-
mendous record of practice in New Hampshire.

He is supported by the Governor, who is a Democrat, by the way.
He is supported by the Congressman, who is a Democrat, and he
is supported by John and I, who are obviously Republicans. He has
a cross-section of support that goes deep within the community
which he represents, which is the State of New Hampshire, but es-
pecially the city of Nashua, where he is from. He has been ex-
tremely active in the city of Nashua.

And the State, generally, as a community, feels very proud that
somebody like Joe is willing to take on the job of Federal judge. He
is the type of person we need in the judiciary: he is fair, he’s judi-
cious, he’s tough, and he will bring common sense to the bench. He
also has some other unique qualifications. He went to Georgetown
here, and Georgetown Law.

While he was at Georgetown, he received the award from the col-
lege for being the individual most respected by the faculty and stu-
dents, which was a reflection of his future capabilities. In addition,
he is a boxing referee and has, in fact, refereed national boxing
events, so he is a natural for being a Federal judge.

[Laughter.]

I can’t think of any better qualification. He will know how to
keep the courtroom under control.

And so it is a great pleasure to present him to the committee,
and I certainly hope he will receive prompt and affirmative con-
firmation. Thank you, Mr. Chairman.

Senator WHITEHOUSE. Thank you, Senator Gregg.

Leader McConnell, if I may, I will allow Senator Sununu to con-
clude the New Hampshire portion, if that’s all right, and then we
can go on to you.

Senator Sununu.

PRESENTATION OF JOSEPH N. LAPLANTE, NOMINEE TO BE
DISTRICT JUDGE FOR THE U.S. DISTRICT OF NEW HAMP-
SHIRE BY HON. JOHN E. SUNUNU, A U.S. SENATOR FROM
THE STATE OF NEW HAMPSHIRE

Senator SUNUNU. Well, I appreciate that very much, Mr. Chair-
man. Given the reference to “boxing referee”, perhaps the only posi-
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tion Joe Laplante might be better suited for is chairman of the Ju-
diciary Committee from time to time, notwithstanding your great
leadership here in the committee today.

Senator Gregg outlined Joe Laplante’s great breadth of experi-
ence gained in a relatively short period of time, as a prosecutor
working in the Attorney General’s Office, working in the U.S. At-
torney’s Office, dealing with very important cases, not just of im-
portance to New Hampshire, but regional importance, dealing with
crime, drug enforcement, and other issues that have a broad effect
on our country—professional experience, but also a great perspec-
tive of community and public service.

Joe has served on the board of the New Hampshire Charitable
Foundation, the largest charitable organization in New Hampshire.
He is extremely well-known in the community and within the Bar
Association in New Hampshire for real dedication to his profession.
When you have someone that has been able to balance the profes-
sional with the community and family life, I think you get someone
with the perspective and experience that will really make a dif-
ference on the bench.

I think the breadth of support that Senator Gregg mentioned
across party lines, across political lines, is testament to Joe’s great
reputation. We're pleased to be here to support his nomination.

Senator GREGG. I would just say as a footnote, that the only peo-
ple in the New Hampshire community who may not support him,
are the 200 or so folks who are serving time in Federal prisons be-
cause of his excellent work.

Senator WHITEHOUSE. Thank you, Senator Gregg. Thank you,
Senator Sununu.

We are graced by the presence of the Republican Leader of the
U.S. Senate, Senator McConnell.

PRESENTATION OF AMUL R. THAPAR, NOMINEE TO BE U.S.
DISTRICT JUDGE FOR THE EASTERN DISTRICT OF KEN-
TUCKY BY HON. MITCH MCCONNELL, A U.S. SENATOR FROM
THE STATE OF KENTUCKY

Senator MCCONNELL. Thank you, Chairman Whitehouse. I'm
particularly pleased to be here this morning on behalf of a truly
outstanding Kentuckian. It is my honor and privilege to speak on
behalf of Amul Thapar, the President’s nominee to be the next U.S.
District Judge for the Eastern District of Kentucky.

During the course of these hearings, this distinguished com-
mittee will learn what I know: without a doubt, Amul Thapar has
the qualifications, the intellect, the integrity, and the judicial tem-
perament to make an excellent addition to our Federal judiciary.

Amul graduated from the law school at the University of Cali-
fornia after receiving his undergraduate degree with honors from
Boston College and he clerked for Judge Nathaniel Jones of the
U.S. Court of Appeals for the Sixth Circuit, and Judge Arthur Spie-
gel of the U.S. District Court of the Southern District of Ohio.
From them he learned firsthand how a judge presides in a just and
fair manner, and with a measured temperament.

An accomplished lawyer in private practice, Amul has managed
and litigated complex cases on behalf of major corporations in both
Federal and State courts. Amul served as an Assistant U.S. Attor-
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ney for several years, first in Washington, DC from 1999 to 2001,
and then in Cincinnati from 2002 to 2006. The greater Cincinnati
area includes the suburbs of northern Kentucky, where Amul made
his home in these years and strengthened his ties to Kentucky’s
communities.

As an Assistant U.S. Attorney, he successfully prosecuted a wide
variety of Federal crimes with an emphasis on public corruption
and homeland security.

He also served as an Adjunct Professor at Georgetown University
Law Center here, and again at the University of Cincinnati College
of Law, where he taught Federal criminal practice. After years of
experience as an Assistant U.S. Attorney, Amul rose through the
ranks to win confirmation as the U.S. Attorney for the Eastern Dis-
trict of Kentucky in early 2006.

Since then, as the chief Federal law enforcement officer for half
of our State, he has become one of the most respected U.S. Attor-
neys in the country. He was appointed as one of only 17 nationwide
to serve on the Attorney General’s Advisory Committee of U.S. At-
torneys. As the chairman of the Controlled Substances and Asset
Forfeiture Subcommittee, Amul has focused on prosecuting pre-
scription narcotics abuse in Kentucky.

Internet safety is also an important issue for Amul. He has trav-
eled throughout his district, speaking to schools, churches, and
civic groups on the dangers of online child pornography and child
exploitation. He has visited all 67 counties in his district to reach
out to State and local law enforcement, building relationships and
working to root out public corruption, vote-buying, and racket-
eering.

Amul not only works hard at the office, he volunteers in his com-
munity as well. Several years ago he founded a brand-new chapter
of the well-respected Street Law program, which sends law school
students into underprivileged high schools to teach the basic
underpinnings of our legal system. Hundreds of students have ben-
efited from Amul’s initiative, and the program is larger and more
successful than ever after 12 years.

In addition to these myriad accomplishments, Amul has a won-
derful family, who are all very proud of him and all he has
achieved. All of them, I think, are here: his wife, Kim, their sons,
Zachary and Nicholas, their daughter, Carmine. We are also joined
by Amul’s mother, Veena Bhalla, his father and stepmother, Raj
and Rama Thapar, his mother-in-law, Joan Schulte, his sister,
Vandana Thapar, and his uncle, Anand Bhasin.

I want to take special note of Veena Bhalla’s presence at the
hearing today. Ms. Bhalla is a civilian social worker with the U.S.
Army who works to help transition soldiers returning home from
the battlefield. She chose to sell her successful restaurant and
serve her country this way after the 9/11 attacks. She has traveled
from Italy to be here to support her son, and we are glad she can
make it.

Ms. Bhalla, thank you very much for your service as well.

With so many good people behind him, clearly Amul Thapar is
the right man to serve as the next Federal judge for our State’s
Eastern District. His time in the U.S. Attorney’s Office and as a
clerk for two respected Federal judges has given him an under-
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standing of the day-to-day operation of Federal courts. He has risen
through the ranks to the top of his field to become a stellar pros-
ecutor, all while maintaining his reputation as a man of unques-
tioned ethics and integrity.

If confirmed, Amul Thapar will scrupulously interpret the law,
while remaining impartial and fair. I am confident he has the wis-
dom and integrity to excel as a Federal judge.

I'd like to add just one more thing. As you know, this committee
has received letters from both the National Asian-Pacific American
Bar Association and the North American South Asian Bar Associa-
tion strongly in support of his nomination. Both Bar Associations
point out that, if confirmed, he would be the first South Asian
American Article 3 judge in the history of our country. I am sure
this committee appreciates that being brought to its attention.

I appreciate this committee’s expeditious handling of the nomina-
tion and look forward to confirmation. He is an outstanding indi-
vidual who will make a great Federal judge.

Senator WHITEHOUSE. Thank you, Leader McConnell.

In the tradition of keeping the States together, I would call on
Senator Bunning.

PRESENTATION OF AMUL R. THAPAR, NOMINEE TO BE U.S.
DISTRICT JUDGE FOR THE EASTERN DISTRICT OF KEN-
TUCKY BY HON. JIM BUNNING, A U.S. SENATOR FROM THE
STATE OF KENTUCKY

Senator BUNNING. Thank you very much, Mr. Chairman and
Senator Cornyn. Thank you for having the hearing today.

I am honored to be here today with Senator McConnell to intro-
duce Amul Thapar. Amul is one of the brightest lawyers in Ken-
tucky. He is well-qualified to be a U.S. District Court Judge.

Amul has worn a wide range of legal hats throughout his career:
he has clerked, as Senator McConnell said, for two judges on the
District and Appellate courts; he has practiced at one of the top law
firms in the country; he has successfully prosecuted many Federal
cases; and he has spent time teaching in law school classrooms. He
has served the Nation and Kentucky with distinction as the cur-
rent U.S. Attorney for the Eastern District of Kentucky.

The ABA has given Amul its highest rating. Most importantly,
Amul has the character and integrity to serve as a Federal judge
with distinction and honor. His wife Kim and three children, and
many others, as Senator McConnell said, are here with him today.
They should be proud of the accomplishments of this fine lawyer,
husband, and father. We have the finest judicial system in the
world because of people like Amul, who are willing to serve the in-
terests of justice above their own personal interests.

I would like to thank Senator Whitehouse and the Judiciary
Committee for holding this hearing today. I would also like to
thank Amul for his desire to continue to serve our Nation and the
people of Kentucky in this very important job.

Thank you very much.

Senator WHITEHOUSE. Thank you, Leader McConnell and Sen-
ator Bunning. I appreciate your testimony very much.

I will now call on Senator Dole.
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PRESENTATION OF THOMAS D. SCHROEDER, NOMINEE TO BE
U.S. DISTRICT JUDGE FOR THE MIDDLE DISTRICT OF
NORTH CAROLINA BY HON. ELIZABETH DOLE, A U.S. SEN-
ATOR FROM THE STATE OF NORTH CAROLINA

Senator DOLE. Thank you very much, Senator Whitehouse.
Thank you for holding today’s hearing. It’s an honor, indeed, for me
to introduce to the committee Thomas David Schroeder, the Presi-
dent’s nominee for U.S. District Judge for the Middle District of
North Carolina.

Mr. Schroeder is an accomplished attorney who brings a highly
impressive record of legal achievement and dedicated community
service before this committee. He is an outstanding choice for this
important judicial post. Tom attended the University of Kansas
and the University of Cincinnati’s Conservatory of Music.

I am pleased to note that, in addition to Tom being a fellow KU
alum with my husband, Bob Dole, his parents resided in Bob’s
hometown of Russell, Kansas. It was after Tom’s days as a Jay-
hawk that he attended Notre Dame Law School on an academic
scholarship, where he was editor-in-chief of the Notre Dame Law
Review. After receiving his law degree, Tom went on to clerk on the
prestigious U.S. Court of Appeals for the District of Columbia Cir-
cuit for the late Honorable George McKennon.

Upon completing his clerkship, Tom started in private practice
with the prominent North Carolina law firm of Womble, Carlyle,
Sandridge & Rice, where today he is the leading partner and
former vice chairman of the firm. Tom has been a practicing civil
litigation attorney now for 23 years. He has briefed and argued
many cases in the U.S. Court of Appeals for the Fourth Circuit and
the North Carolina Court of Appeals. He has handled matters in
all Federal trial courts in North Carolina and in the U.S. Court of
Appeals for the Eleventh and DC Circuits.

Additionally, Tom has been at the forefront of some of the largest
litigation cases in North Carolina, and the country. He has handled
cases with millions—and even billions—of dollars at stake for his
clients and has received the acclaim of his peers. He received the
top rating by the Best Lawyers in America for 2006 and 2007. He
was selected as a North Carolina Super Lawyer by Law and Poli-
tics magazine, and is an AV-rated attorney, the highest rating
given by Martindale Hubble.

It should be noted that Tom’s firm, Womble Carlyle, is the larg-
est and one of the oldest law firms in my State. Womble Carlyle
is an American Lawyer Top 100 ranked law firm, and it was the
first-ever law firm to receive the Thurgood